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BY THE COWM SSI ON:
PREFACE

The policy statenents issued today' set forth our goals
and visions for the further devel opnment of robust retail energy
conpetition in New York and provide a flexible framework for us
to anal yze and respond to evol ving market conditions and thereby
to facilitate market devel opnent as required. Qur policies have
been gui ded by the successes and chal | enges experienced in this
and other states, and especially by the prom sing |evel of
success that has been achieved in New York without nost of the
serious difficulties others have encountered. Mich of the credit
for that success is due to the flexible admnistrative course to
restructuring the market that New York al one has taken. Credit
for our successes nmust also go to consunmers willing to take a
chance on new providers, new providers willing to take a chance
in a devel opi ng market, and the cooperation and creative input of

! Case 00- M 0504, Statenent of Policy on Further Steps Toward
Conpetition in Retail Energy Markets and Statement of Policy on
Unbundling and Order Directing Tariff Filing.



CASE 00- M 0504

our utilities and last, but by no neans | east, our experienced
and dedicated Staff.

In this Policy Statenment, we review the devel opnent of
conpetitive markets in New York, and conclude that we have in
many ways been highly successful. W have a workably conpetitive
whol esal e market, and a retail market for the |argest usage
custoner classes that has attracted nost of the electric and gas
| oad. W have created and inplenented the infrastructure for the
mar ket by establishing el ectronic data interchange standards and
uni form busi ness practice (UBP) requirenents and have equal i zed
the protections available for consuners fromthe utilities and
t he energy services conpani es.

However, we acknow edge that there is much work
remai ning to be done. Mgration rates for small custoners have
| agged those of |arger users, and conpetitive suppliers continue
to adjust to changes in wholesale and retail markets. Suppliers
have not yet begun to offer the variety of price and service
packages that we anticipate will occur in a nore mature nmarket,
especially to mass nmarket custoners. Therefore, in these Policy
Statenents, we reaffirmour commtnent to fostering conpetition
whenever possible through steady progress in retail access
program desi gn and incentive ratenaking.

Qur vision for the future of the markets is al so set
forth in this Policy Statenent. W begin by acknow edgi ng our
public charge to ensure the provision of safe and reliable energy
at just and reasonable rates. The vision also sets forth our
concl usion that one of the nost efficient and powerful tools we
can use to neet the statutory requirenents is conpetitive
markets. Finally, our vision acknow edges the need to adjust the
degree and focus of our regulatory oversight efforts as market
dynam cs repl ace the need for governnental controls. \While our
vision statenent is not as prescriptive as sone parties proposed,
our experience suggests that markets rarely develop in the
preci se manner envisioned by regulatory authorities. W find it
sufficient to conclude that conpetitive markets are in the public
interest, and, if they continue to devel op robustly, there may be
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CASE 00- M 0504

no need for the utilities to remain in any conpetitive fields in
the future.

We al so di scuss bel ow various strategies that could be
especially productive in increasing participation in the
conpetitive markets. The retail access nodel at Orange and
Rockl and Utilities has been a highly successful voluntary
m gration program |In addition, gradually increasing the
exposure of a custoner class to spot market pricing has produced
significant mgration results by providing increased
opportunities for a variety of ESCO offerings. W also find that
auctions would be a useful approach to mgrate |arge nunbers of
custoners, but we reserve the right to approve the use and
details of any auction proposal. Finally, we enphasize again the
continuing need for outreach and education for the public and
strongly encourage the utilities, the ESCOs, and our Staff to
increase their efforts in this area.

The conpanion Policy Statenent and order on rate
unbundling also constitutes a landmark effort. It is one of the
first efforts to accurately quantify a fair utility conpetitive
rate agai nst which the ESCOs can conpete, and it sets forth our
guidelines for calculating these rates in future cases. In
addition, we are ordering Consolidated Edi son Conpany of New
York, Inc. (Con Edison) to inplenent these rates for electricity,
with the inplenmentation for other utilities and services
schedul ed in accordance with individual rate plans.

Together, the policies we are adopting are expected to
further stinmulate market devel opnent, bringing the benefits of
conpetition to nore New Yorkers, while fulfilling our rate,
safety, and reliability obligations under the |aw.

PROCEDURAL HI STORY
This proceeding was instituted in March 2000: "to
address the future of the conpetitive natural gas and electricity
mar kets and the role of the regulated utilities in such markets;
to identify and suggest actions to elimnate obstacles to the
devel opment of such markets; and to provide recomendati ons

- 3-



CASE 00- M 0504

regardi ng provider of last resort and related issues."? The
instituting order reviewed the progress nade in opening energy
mar kets in New York State but noted that sone issues could be
fully resolved only after retail markets had begun to devel op.?
We said that our purpose in this case was to "refine our concept
of the mature conpetitive retail energy markets (especially the
future role of the regulated utilities) and to identify and
remove obstacles to its achi evenent."?

We al so enphasi zed that the proposals and sol utions
offered in this proceedi ng nust be consistent with our
est abl i shed val ues and pri nci pl es:

1. The benefits of conmpetition, including increased
custoner choi ce, should be available to al
custoners as soon as possible.

2. Safe and reliable energy supplies and services,
provided in a manner that preserves environnental
val ues, should be available to all New Yorkers on
reasonabl e terns.

3. Consunmer protection issues, including those
associated with Public Service Law 830 et seq. (the
Hone Energy Fair Practices Act (HEFPA)), and ot her
public policy progranms, including |owincone
assi stance prograns, nust be addressed.”®

Wth respect to process, we instructed our Ofice of
Hearings and Alternate Dispute Resolution (OHADR) to "structure

2 Case 00-M 0504, Order Instituting Proceeding (issued March 21,
2000), ordering clause 1.

® Devel opments in recent years in the energy nmarkets denpnstrate
that sonme issues may not be recognized or will not be known in
advance as the transition to conpetitive markets conti nues.
Thus, flexibility is required in the oversight of the market.
We should maintain the ability to change direction, adopt new
policies, or abandon established ones should circunstances so
require. The greatest benefit of the adm nistrative approach
to energy market restructuring undertaken in New York is that
it provides this needed flexibility.

* Order Instituting Proceeding, supra, p. 2.

*1d., p. 4
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the proceeding in a manner that will achi eve conprehensive
results as efficiently as possible."®

The Administrative Law Judges’ conducted the proceeding
as a broadl y-based col |l aborative, inquiring into the issues
identified in our initial order, and exam ning additional issues
as further defined throughout the proceeding. The proceeding
i ncluded three phases: information gathering, analysis of policy
options, and litigation where consensus coul d not be obtained.?®
Nunerous parties volunteered to serve on commttees and
subcommi ttees, and a nunber served as committee chairs,?
contributing long hours doing research and witing reports;
pl anni ng and presenting material at subcommttee, commttee, and
pl enary neetings; attending Executive Conmttee neetings; and
coordinating all these activities anong the various conmttees
and subcomm ttees. The result of these broad-based efforts is
the report, dated April 3, 2001, entitled "Concepts, |ssues, and
Views of the Future: Report on the Parties' Collaborative
Efforts,” with a set of Appendi ces dated February 15, 2001
(together, the April 3 Report). Al of the material facts,
al | egations, and anal yses deened i nportant by any of the parties
up to that point were reflected in the April 3 Report.

° ld., p. 5.

The Adm nistrative Law Judges assigned to this proceedi ng were
Jeffrey E. Stockhol mand Joel A Linsider. Joining themas a
hearing officer was then-Chief of Residential Advocacy M chael
Corso. As used in this Oder, the term"Judges" refers to

t hese three case managers.

A nore detail ed description of the process is contained in the
report and appendi ces prepared by the parties ("Concepts,

| ssues, and Views of the Future: Report on the Parties

Col | aborative Efforts"” (April 3, 2001)), and nore detail can be
obt ai ned on the case web site at

http://ww. dps. st ate. ny. us/ 00nD504/ 00n0504) .

The organi zations that volunteered individuals to serve as
commttee co-chairs during the proceeding included Arerada Hess
Cor poration (Hess), Consolidated Edi son Conpany of New York
(two chairs), New York State Consuner Protection Board,
Departnent of Public Service, New York State Energy Research
and Devel opnent Aut hority, Ni agara Mohawk Power Corporation
(two chairs), Public Uility Law Project, and the Snall

Cust omer Marketer Coalition.
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The April 3 Report contains a detail ed description of
the facts gathered and the anal yses perfornmed by the parties, but
it does not contain consensus recomendati ons on either the
| ong-termvision of the conpetitive markets or the nore i medi ate
steps that should be taken to foster the devel opnment of the
energy narkets.® During the proceeding, Staff of the Departnent
of Public Service (Staff) circulated two straw proposals and net
with the parties to determ ne whether a consensus on the issues
coul d be reached.™ Despite the best efforts of the parties,

19 The parties devel oped a consensus statement on | ow i ncome
progranms (April 3 Report, p. VII-38, discussed infra). 1In
addi ti on, broad-based support was apparent for unbundling
rates, and that effort began in a separate track of this
proceedi ng (Case 00- M 0504, Proceedi ng Regarding Provider of
Last Resort Responsibilities, the Role of Utilities in
Conpetitive Energy Markets, and Fostering the Devel opnent of
Retail Conpetitive Qpportunities - Unbundling Track, (hereafter
Unbundling Track) Order Directing Expedited Consideration of
Rat e Unbundling (issued March 29, 2001)). The parties
generally agreed as well that equival ent consumer protections
were required concerning ESCO and utility services. Consumer
protections regardi ng ESCO security deposits and prepaynent
pl ans were adopted at our January 23, 2002 session (Order on
Rehearing Petition and Mtions, issued and effective January
24, 2002).

" Straw Proposal 2 (hereafter SP2) is set forth as Appendix B
-6-
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agreenent could not be reached. Accordingly, briefing schedul es
on legal and policy issues were established.*

In addition to the foregoing procedures, a variety of
outreach mechani sms were used to gather information fromthe
public and fromother interested parties who were not directly
participating in the proceeding. That effort began in the sumer
of 1999 with discussions held across the State with interested
parties. Those discussions culmnated in a Novenber 1999
Report, ™ which ultimately led to the order instituting this
pr oceedi ng.

A separate commttee of the parties planned and
coordi nated public input and outreach efforts.' Existing market
research was revi ewed; roundtables, foruns, and focus groups with
residential and busi ness custoners were undertaken; surveys of
| ow-i ncome advocates and nunicipal officials were conpleted; and
new primary research consisting of a substantial telephone survey

2 Briefs were received from The Attorney General of the State of
New York (Attorney General); Association for Energy
Affordability and Pace Energy Project (AEA); Consolidated
Edi son Conpany of New York, Inc. and Orange and Rockl and
Uilities, Inc. jointly (Con Edison); Consolidated Edison
Sol utions (Con Edison Solutions); Consuner Protection Board
(CPB); Dynegy Marketing and Trade (Dynegy); 1st Rochdal e; Joi nt
Brief of the Small Custoner Marketer Coalition, Anerada Hess
Corporation, TXU Energy Services and Smartenergy, Inc. (Active
Mar ket ers); Brooklyn Union Gas Conpany d/b/a KeySpan Energy
Delivery New York and KeySpan Gas East Corporation d/b/a
KeySpan Energy Delivery Long |sland (KeySpan); Miltiple
Intervenors (M); National Fuel Gas Distribution Corporation
(NFGDC); National Energy Marketers' Association (NEM; New York
Energy Service Providers Association (NESPA); New York State
El ectric & Gas Corporation (NYSEG; New York State Energy
Research and Devel opnent Authority (NYSERDA); N agara Mhawk
Power Corporation (N agara Mbhawk); Public Utility Law Project
(PULP); Rochester Gas & Electric Corporation (R&E); Staff of
the Departnent of Public Service (Staff); Texas Eastern
Transm ssi on Corporation (Texas Eastern); Uility Wrkers Union
of Anerica, AFL-CIO Local 1-2 and International Brotherhood of
El ectrical Wrkers, Local 97 (Unions); and Westchester County
(Westchester).

St akehol der Views on Conpetition: From Transition to the
End-State, a copy of which is available on the case web site at
wwwv. dps. st at e. ny. us/ 00nD504/ 000504/ St akehol der. ht m

4 April 3 Report, Section VIII.

13
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was conducted by a nationally recognized research firm?® This
public outreach and input effort is one of the nost anbitious
ever undertaken in our proceedings.

The Judges al so nmade extensive use of the internet,
collecting a | arge amobunt of information on a case-specific web
site. Anong other materials, the web site contains: plenary
nmeeti ng agendas and presentations; conmttee and Executive
Committee mnutes, neeting agendas, report drafts, and neeting
schedul es; bi bliographies of rel evant Conm ssi on opi ni ons and
orders and professional articles; and copies of all rulings and
notices in the case.® Conmunication anong the parties, the
Comm ttees, and the Judges took place using the Internet. W
commend the parties for their innovative use of technol ogy and
for the substantial efforts all contributed to this conplex
undert aki ng.

On July 13, 2001, the Judges' Recommended Deci sion (RD)
was i ssued. The Judges reviewed the current status of the
whol esal e and retail energy markets and the devel opnent of retai
mar ket s el sewhere, and recommended the adoption of a | ong-range
vision of the retail markets for New York. They also generally
endorsed the Staff proposal for guiding the transition to

> The Center for Research & Public Policy was chosen for the
study based on its prior experience in energy restructuring
matters and foll owi ng a conprehensive conpetitive bidding
process. Funding for the research was provided t hrough NYSERDA
(April)3 Report, pp. VII1-6 through VIII1-14 and Appendi X
VIT1-C).

* ww. dps. st at e. ny. us/ 00mD504/ 00ND504.
- 8-
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conpetitive markets and recomended t he adopti on of guiding
principles to assist that transition."

Briefs on Exceptions were filed by Active Marketers,
the Attorney Ceneral, the Gty of New York, Con Edison, Con
Edi son Sol utions, CPB,*® Dynegy, KeySpan, KeySpan Energy
Services, Inc.,”® M, NEM NESPA, NFGDC, NYSEG Ni agara Mbhawk,
PULP, RG&E, Staff, Texas Eastern, the Unions, and Westchester.
Briefs replying to the exceptions were received from Con Edi son
Sol utions, CPB, Con Edison, Dynegy, Active Marketers, KeySpan,
KeySpan Energy Services, M, NFG, NESPA, Ni agara Mhawk, NYSEG
PULP, R&E, Staff, Texas Eastern, and the Unions.

On January 14, 2004, the Secretary issued a Notice
Seeki ng Comments (January Notice) in this proceeding that
solicited the parties' comments on a proposed vision statenent
for the future of energy markets and on 14 questions designed to
address new i ssues and changed circunstances since the issuance
of the RD. Twenty-six parties submtted initial comments and

" The Judges recommended the adoption of the follow ng
princi pl es:

1. The provision of safe, adequate, and reliable gas and
el ectric service at just and reasonable rates should
be the primary goal, having priority above al
ot hers.

2. \Were possible all services and products should be
provi ded by conpetitive markets and not by regul ated
utilities.

3. The regul ation of rates, services, and conpetitive
mar ket activities should be appropriate for the
status of the transition (wth greater scrutiny being
exercised at the outset, and | ess as the dom nant
pl ayers lose the ability to exercise market power)
and for the status of the service provider (wth
greater scrutiny being exercised over those with
greater market power) (RD, pp. 62-64).

8 The CPB's brief addressed various |legal issues as requested in
the RD, but otherw se endorsed the RD and took no exceptions.

® The brief of this energy services conpany (ESCO, an affiliate
of KeySpan, also included a notion to intervene as an active
party. That notion is hereby granted.

-0-
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fifteen parties subnitted reply comrents,® all of which are
summari zed i n Appendi x C

PURPOSE CF POLI CY STATEMENT

In this Policy Statenment, we set forth our view of the
mar kets as they exist today and our vision of the conpetitive
markets of the future. W discuss as well a variety of
transition issues -- howto get from"here" to "there" -- and
note the continued need for various public benefit progranms. W
begin wwth a consideration of the procedural concerns that sone
parties have raised, and we conclude by noting our | egal
authority to take the steps we contenpl ate.

Thi s docunent should not be seen as the last word on
retail access issues. It is, rather, the next step in an
evol ving and predictably unpredictable process, intended to
provi de gui dance at this stage of nmarket devel opnent. Wile we
cannot predetermne with great specificity the best conpetitive
out cone and ensure under all circunstances that it is achieved,
we can and shoul d gui de the process on the basis of our inforned
j udgnent about where energy markets in New York should go and how
they should get there. W here set forth that judgnment and chart
a path for the next steps toward conpetitive markets.

The parties' collaborative efforts, guided by the
Judges, generated a remnarkabl e conpendi um of pertinent
information. Simlarly, the RD dealt with a wide array of issues
and of fered nunerous reconmmendati ons, many of which are the
subj ect of exceptions. Finally, the nunber and range of comrents
received in response to the January Notice was al so substanti al .
In a docunent such as this, we cannot and need not discuss all of
the individual docunents or the exceptions in full, though we
have considered themcarefully and commend themto readers for
the inportant and informative background and ideas they provide.
Accordingly, the Judges' recomendations and the parties’
exceptions, as well as the coments responding to the January

?1n addition, Staff filed a reply to the initial coments
concluding that further responses were unnecessary.

-10-
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Notice, are adopted herein only to the extent we do so
explicitly.

PROCEDURAL | SSUES

KeySpan argues that the process prior to the RD was
flawed in a nunber of ways. It contends that the April 3 Report
produced by the parties should not be considered evidence nor is
it balanced. The report, according to KeySpan, cannot provide a
foundation for the recommendations in the RD nor for Comm ssion
policy determ nations.

NFGDC contends that the process was i nadequate and
alleges that the utilities thought the process unfair because the
| egal issues were not resolved before policy issues were
consi dered. NFCGDC excepts to the conclusion that the process was
adequat e.

NYSEG joins NFGDC in criticizing the decision to
schedul e briefs on legal issues at the end of the proceeding.
According to NYSEG this danmaged the col |l aborative process which
inits view, ultimately broke down. The process had fundanental
procedural defects, according to NYSEG including a | ack of
notice, inadequate guidance, and Staff's all eged m sl eadi ng of
the parties in its presentation of Straw Proposal 2 (see Appendi X
B)

In contrast, Con Edi son expressed the view that the
RD s recommendati ons were appropriate and consistent with the
nature of the record devel oped. Staff expressed the opinion that
the case was professionally guided and all owed for a thorough
airing of conplicated i ssues anong many di verse parties.

We have reviewed the coll aborative process established
by the Judges as well as the detailed conplaints raised by NYSEG
KeySpan and NFGDC. W conclude that, while any process m ght be
i nproved, the collaborative approach, designed by the Judges and
significantly influenced by the parties thensel ves, was thorough,
fair, and balanced. Further, the record devel oped, consisting of
the April 3 Report and Appendices and nore recently, the comrents
in response to the January Notice, contains a well bal anced
exposition of the variety of views, positions, and factual

-11-
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all egations which the parties desire to have considered in this
policy proceeding. Accordingly, we conclude that the record as a
whol e creates substantially nore than an adequate basis on which
policy determ nations can be nmade for the future of retail energy
conpetition, and the exceptions chall enging the process and
resulting record are deni ed.

THE CURRENT STATE OF THE MARKETS

The Judges expressed consi derabl e overall skepticism
about the degree to which fully conpetitive energy markets had
devel oped as of m d-2001. They found that the only workably
competitive retail market® was the commodity market for |arge
non-residential gas custoners. The whol esale gas comodity
market, in the RD s view, was workably conpetitive but the market
for gas pipeline capacity was not; and workably conpetitive
retail electric markets (which the RD argued depends, in turn, on
correspondi ng workably conpetitive whol esale markets) were |ikely
to require at least three to four years to develop for |arge
custoners and |longer to develop for small gas and electric
custoners. Anong the factors identified as inpeding the
devel opnent of workabl e conpetition in the electricity market
were the absence of supply or demand el asticity, the potenti al
for the exercise of market power, and the difficulty of providing
real-tinme pricing information to custoners. As a general matter,
t he Judges warned against renoving utilities fromnmarkets before
t hey becone workably conpetitive.

Several parties question the Judges' views of the state
of the market. Energy service conpani es (ESCOs)? suggest they

2L W& are using the term"workably conpetitive markets" to nean
retail and whol esal e markets, uninfluenced by the potential or
actual exercise of market power, where custonmers have a variety
of supplier choices and the choice of a nunber of different
products and servi ces.

22 \\¢ have defined the term"ESCO' as "an entity that can perform
energy and custoner service functions in any conpetitive
envi ronment, including provision of energy and assi stance in
the efficiency of its use.”" (Case 94-E-0952, Conpetitive
Qoportunities, Opinion No. 97-5 (issued May 19, 1997), p. 2, n.
1).

-12-
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understate the degree of conpetition already in place, while
utilities believe themtoo optimstic about when workably
conpetitive markets wll energe.

In our view, the 2001 RD understates the degree to
whi ch conpetitive markets have now devel oped, though not
necessarily to the degree the ESCOs argue. In the three years
since the RD s issuance, barriers to conpetition that had been
obstacles at that tine (e.qg., lack of w despread el ectronic data
i nterchange (EDI), need for revised Uniform Business Practices
(UBPs) including revisions to consolidated billing practices
concerning paynent priorities, and | ack of HEFPA-type consumner
protection from ESCOs) have either been resolved or are well on
their way to resolution.”® Furthernore, nearly 100% of the
State's | argest gas custoners and nore than 60% of the | arge
ti me-of-use commercial and industrial statewide utility
electricity load is now being supplied by ESCOs. In each mgjor
service territory, there are at |east three ESCGCs providing
electricity and five providing gas service; nost service
territories have many nore.? Because markets have continued to
devel op, selected service classes are now ripe for nore
aggressi ve approaches to conplete the transition to fully
conpetitive markets.

Wth respect to electricity, recent devel opnents
suggest a nore optimstic view of the devel opnent of both the
whol esal e and retail markets than that taken in the RD. Sone
demand el asticity now exists, as shown by the success of the
demand si de | oad managenent prograns, and demand el asticity is
likely to increase with the inplenmentation of further prograns of
this type and the installation of advanced neters. In addition,
a nunber of inprovenents have been made since the issuance of the
RD and are continuing to be made to the whol esal e mar ket

2 EDl is being used by ESCOs in all utility territories; HEFPA
protections are now available to residential custonmers served
by ESCOs; and the UBP is updated to reflect these changes.

|n addition, there are now three Meter Service Providers and
five Meter Data Service Providers that are serving retai
custonmers. Further, there are a nunber of conpetitive netering
pilots that are planned or underway.

-13-
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structure to mtigate or elimnate the exercise of market power.
Limted whol esale price volatility in upstate New York suggests
that the supply is adequate and, therefore, the whol esale

el ectric energy market is workably conpetitive in that region.
Reports by some ESCOs suggest that, due in part to the adoption
of market power mtigation neasures, the downstate retail narket
is al so workably conpetitive, at |east for |arge custoners.

Mar ket power concerns at the whol esale | evel are being
addressed and resol ved by the New York | ndependent System
Qperator (1SO and FERC, and whol esal e electric energy prices in
New York, for the nost part, can be considered to be unaffected
by the exercise of market power. But until forward energy
markets mature, residential custonmers and possibly some snall
commercial custoners may continue to need sone regul atory
protection agai nst market volatility, whatever its causes. W
consider this further, below, in the context of hedging.

For all these reasons, it appears to us that, contrary
to the views expressed in the RD, efforts to accelerate the
devel opnent of retail electric markets now for all service
classes are likely to result in success. New York's deliberate
approach that encourages step-by-step preparation of a proper
infrastructure to support long-term conpetitive markets has now
put the state in a position to nake nore rapid progress in
transform ng energy narkets. That deliberate approach still
requires that we carefully exam ne market conditions by custoner
service class and by utility territory before deciding on how
best and how aggressively to assist the devel opnment of the
mar ket . ®

Wth respect to natural gas, the RD reasonably
describes the current situation: the whol esale gas commodity
mar ket is workably conpetitive, while the retail gas commodity
mar ket i s workably conpetitive only for |arger custoners. The
matter is nore conplex, however, with respect to pipeline
capacity.

% See Appendi x B.
-14-
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The Judges regarded the market for pipeline capacity as
not workably conpetitive. That oversinplifies the matter.
Currently, the condition of the pipeline capacity market differs
fromregion to region wwthin the State, by market segnent, and by
season of the year. Pipeline capacity serving the downstate
mar ket, as a general matter, is very tight. Typically, these are
| ong haul pipelines fromthe production regions to the citygate.
Capacity serving the upstate market consists of upstream and
internedi ate pipelines. There currently is capacity available in
the upstream capacity market, while the internedi ate capacity
market is tight. These conditions, noreover, may be affected by
variations in the |level of demand; for exanple, the New York City
mar ket can be highly liquid during the sumer, when firm custoner
demand is relatively low However, the nost inportant factor to
increasing the availability of pipeline capacity is the approval
and construction of new pipeline expansion projects. W have
supported and will continue to support the addition of pipeline
capacity to serve New York. Overall, these markets seemto be
nmovi ng toward wor kabl e conpetition. However, the pace of that
novenent and their anticipated arrival at a conpetitive state
cannot be predicted. Despite the uncertainties and conplexities,
however, our task is to continue doing what we can to pronote the
devel opment of conpetition in the pipeline capacity markets and
doi ng what we nust to provide custoners with just and reasonabl e
rates and safe and adequate service during the market transition.

A maj or success in the residential market that has al so
becone apparent since the issuance of the RDis the utility
purchase of accounts receivable to sinplify ESCO operations and
reduce ESCO overheads. One successful application of this concept
is Orange and Rockland's Switch and Save program (described in
detail in Appendix D). Approximately 1/3 of Orange and
Rockl and's gas and el ectric mass nmarket custoners have sw tched
to non-utility providers, which nmakes this one of the nost
successful conpetitive offerings in the nation. Anong the
programis features is the utility purchase of ESCO accounts
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recei vabl e wi t hout recourse, ? sinplifying ESCO program

adm nistration and elimnating the need for ESCCs to perform
credit checks.

ESCGs in the programagree to offer a guaranteed
di scount to participating custonmers for a two-nonth period and to
take all residential and small commercial custonmers that are
referred to it by the utility, thereby |owering the ESCOCs'
custonmer acquisition costs. Custoners that call the conpany for
any service question (e.g., billing inquiry) are asked if they
woul d be interested in taking part in this program which offers
guaranteed savings for the first two nonths. This sign-up
process is sinple for custoners and nmany decide to participate.
Orange and Rockl and has found that customers that sign up for the
programusually remain with the ESCO beyond the initial two nonth
period. This programhas proven to be highly successful for
nmovi ng both electric and gas mass-market custoners.

In comments responding to the January Notice, sone
utilities expressed a willingness to consider a Swtch and Save
approach, and the ESCOs generally supported this initiative. W
view the Switch and Save program as a good transitional nodel
that will help residential custoners get acquainted with
obtai ning energy supply froma non-utility provider. 1In the |ong
run, however, we believe that ESCOs shoul d no | onger need the
support of the utilities to provide custoner care services and
should ultimately provide all custoner services associated with
the provision of commodity. |In the nmeantinme, we strongly
encour age that purchase of ESCO accounts receivable, especially
when used with a Switch and Save approach, be considered in
upcom ng rate cases and during the course of current rate plans
for utilities that agree to do so, because it has proven to be a
nodel that works extremely well in junp-starting the energy
mar ket for residential and small commercial custoners.

% \When receivabl es are purchased "without recourse," it means
that the utility cannot subsequently bill the ESCO for anounts
that it could not collect fromcustonmers. A discount on the
recei vabl es purchase may be used to account for uncollectible
anmount s.
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The market mgration of non-residential electric
custoners has al so nade significant strides since the RD was
issued. On a statewi de basis as of August 2001, about 37% of the
| arge tinme-of-use custoner | oad had mgrated. As of My, 2004,
that mgration has increased to 62% of the utilities' total
comodity | oad. Prograns designed to help comrercial and
i ndustrial custoners evaluate their energy supply options have
proven to be highly successful and should be continued. These
i nclude the Market Match program which provides information
about price offers fromvarious suppliers based on the individual
custoner's usage patterns, and the Market Expo program which
i nvol ves a forum where custoners have an opportunity to hear from
and speak with a nunber of ESCOs all in one location where it is
easy to obtain information and sign up on the spot.

VI SI ON
Mbdel s

The parties extensively exam ned several potenti al
nodel s of the future state of the retail markets in the
col | aborative. The RD rejected the adoption of any particul ar
nmodel and recomrended adopting a vision in which commodity
markets will be fully conpetitive and there will be no need for
utilities to provide compbdity. The RD al so envisioned al
utility functions, other than delivery service, would be open for
conpetition; conpetition being fostered by the Conm ssion
wherever it appears feasible; and utilities ultimtely departing
any market that becomes conpetitive.

We share the Judges' view that robust conpetition,
where feasible, should be our long-range vision. In the best of
all worlds, all retail functions (except delivery) now provided
by utilities would be conpetitive. To that end, all potentially
conpetitive utility functions will be opened to conpetition, and,
subject to the requirenents of the Public Service Law and
Transportation Corporation Law, ¥ regulated utilities should be

>’ These laws now require utilities to provide service upon
request, and, unless anended, would prevent the utilities from
conpletely exiting the provision of utility service.
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repl aced by ESCOs when markets become workably conpetitive. In
determ ni ng when nmarkets are becom ng wor kably conpetitive, and
are therefore prepared for nore aggressive mgration strategies,
we intend to consider a nunber of factors, including those
proposed by Staff in SP2 (Appendix B). %

We decline to adopt any of the particul ar nodels

considered in the collaborative. 1In the face of the uncertainty
already noted, it is inportant to maintain flexibility to respond
to evolving circunstances. W wll continue to take an

increnental and flexible approach, favoring conpetition as an
overall policy and creating a fair and bal anced market structure.

Vi sion Statenent
The January Notice included a draft vision statenent as

foll ows:

The provision of safe, adequate, and reliable
gas and electric service at just and
reasonabl e prices is the primary goal
Conpetitive markets, where feasible, are the
preferred means of pronoting efficient energy
services, and are well suited to deliver just
and reasonabl e prices, while al so providing
custoners with the benefit of greater choice,
val ue and innovation. Regulatory involvenent
will be tailored to reflect the
conpetitiveness of the market.

Most parties providing coments on this vision
statenent agreed entirely or in large part with the vision as
presented. Several parties recomended wordi ng changes to
enphasi ze certain concepts.

M recomrended nodi fying the vision statenent to say
that the primary goal should include |ower prices, not nerely
just and reasonable prices. The second concept M enphasized is
that the intent behind the transition to increased conpetition in

% Wi le we are adopting the general approach recommended in SP2
regarding its neasurenent of the existence of a workably
conpetitive market, we are not endorsing the docunent's
tinmelines or other details except as discussed here.
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New York's retail energy markets was, and should remain, economc
relief for end-use custoners.

NFGDC believes that to remain focused on the primary
obj ective of safe, adequate, and reliable service at just and
reasonabl e prices, conpetitive markets cannot be "preferred" over
regulation. 1t recommends that instead of characterizing
conpetitive markets as the "preferred" neans of pronoting
efficient energy services, conpetitive markets should be seen as
"anong the neans" available. NFGDC rejects the notion that
choice has intrinsic value to custoners.

NEM supports the vision statenent if the first sentence
is nodified to read as follows: "The utilities [sic] pronpt,
safe, efficient and reliable delivery of conpetitively provided
gas and electric service at just and reasonable prices is in the
public interest and is the primary goal."? According to NEM
"These nodi fications recognize and reinforce that it is critical
to the public interest for utilities to depl oy avail able
financial resources on infrastructure nmaintenance, operations and
upgrades to ensure the safety and reliability of the energy
delivery network."* NEM goes on to say that it believes it is
no longer in the public interest to establish utilities as the
default provider of all energy supply-rel ated services.

Pace Law School Energy Project and the Natural
Resour ces Def ense Counsel (PACE) note the absence of any
reference in the proposed vision statenent, to the Conm ssion's
role in ensuring environnmentally sound energy service. PACE al so
contends that achi evenent of the Vision Statenent does not
necessarily require that the dom nant position of the utilities
provi di ng conpetitive retail services be reduced, or in sone
cases, elimnated. PACE states that the distribution utility may
be the nost effective and economcally efficient deliverer of
comodity and delivery service and may be able to provide
econonm es of scope.

® NEM s conments, p. 5.

30&
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SCMC notes that the draft vision statenent builds on
the work of the RD, but has failed to incorporate the overarching
vision that the utilities exit the nmerchant function for natural
gas and electricity. SCMC says that a clear view of the
conpetitive end state nust be adopted in order for ESCOs to
devel op and secure funding for their business plans and to
formul ate rational, workable and |ogical plans for transitioning
custoners and the utilities froma regulated to a conpetitive
nodel .

U3 Energy Services, Inc. (U3d) generally supports the
proposed Vi sion Statenent but suggests changing the | ast sentence
to read: "The Comm ssion will adm nister its oversight
responsibilities and work wwth utilities and other industry
st akehol ders to develop policies, rates and service offerings
that pronote the conpetitiveness of the market."* UG intends
this change to enphasize a proactive role for the Conm ssion.

After review ng the wordi ng changes proposed by the
parties, and considering the nearly unani nous support expressed,
we conclude that the draft vision statenment best reflects our
view of the future. W of course remain commtted to providing
economc relief to end-use custoners, as well as the benefits of
a variety of service and supplier choices, in a manner that
preserves environnmental values, as we stated above. Further, we
are commtted to ensuring the reliability of the networks. In
our view, those commtnents can best be net if utility services
and products are opened to conpetition, a view set forth in the
draft vision statenent. W do not find that any of the proposed
changes better reflect our views at this tine, and we therefore
adopt the draft.

Gas Policy Statenent

On Novenber 3, 1998, the Conmi ssion issued its Policy
Statenent Concerning the Future of the Natural Gas Industry in
New York State and Order Ternminating Capacity Assignment* (Gas

% U3 comments, p. 2.
% Cases 93-G 0932 and 97- G 1380.
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Policy Statenent). The Policy Statenent noted that the gas

i ndustry had undergone dramatic change in the previous decade and
set forth the Comm ssion's vision for conpetition in the gas

i ndustry. The goals associated with this vision were presented
(p. 4) as follows:

(1D Ef fective conpetition in the gas supply market
for retail custoners;

(2) Downwar d pressure on custoner gas prices;

(3) I ncreased custoner choice of gas suppliers and
servi ce options;

(4) A provider of |ast resort;

(5) Continuation of reliable service and nai nt enance
of operations procedures that treat al
participants fairly;

(6) Sufficient and accurate information for custoners
to use in making informed deci sions;

(7) The availability of information that permts
adequat e oversight of the market to ensure its
fair operation; and,

(8) Coordi nati on of Federal and State policies
af fecting gas supply and distribution in New York
St at e.

The Gas Policy Statenent further stated that "[t] he
nost effective way to establish a conpetitive market in gas
supply is for local distribution conpanies to cease selling
gas."® The Policy Statenment also called for termnation of the
mandat ory assi gnnent of capacity allowed by the Comm ssion's
March 28, 1996 Order in Case 93-G 0932, except for system
reliability or system operation reasons.

The Judges recomended i ntegrating our existing Gas

Policy Statenment with their broader vision recomendations (RD

¥ Gs Policy Statement, p. 4.
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pp. 62-66), but concluded that pipeline capacity and potentially

other utility services night not become workably conpetitive.®
We see no need to amend the overall vision presented in

the Gas Policy Statenent, although we recognize that the retai

mar ket has not devel oped at the pace anticipated. W wll

further discuss pipeline capacity issues below. Neverthel ess,

conpetitive markets remain a worthy goal wherever feasible, and

the increased use of market nechani sns should be included in any

overall vision of the future.

TRANSI T1 ON STEPS

Unbundl i ng
The RD contenplated an inquiry into the unbundling of

utility rates, a process supported by many parties for the

pur pose of ensuring a reasonable calculation of the rates
custoners will avoid when they no | onger subscribe to various
utility services. That inquiry is under way in a separate track
of this proceeding and the results of that inquiry will be issued
with this Policy Statenent.® Below, we consider other
transitional steps that have been exam ned in the case.

Tinel i nes

The Judges declined to recomrend any specific schedul es
for utility displacenment by workably conpetitive markets, noting
the drawbacks to attenpts by governnent to dictate the details of
how qui ckly and in what manner a market nust devel op.

It seens clear fromour experience since the issuance
of the RD that devel opnent of markets will depend on a nunber of
factors, ranging fromregulatory and tax policy to the business
nodel chosen by the utilities and the ESCOs. G ven these

% As discussed under "hedgi ng" bel ow, the Judges al so reconmended
adoption of the gas commodity purchasi ng approach that we
adopted in our April 28, 1998, Statenent of Policy Regarding
Gas Purchasing Practices (Gas Purchasing Policy Statenent)
(Case 97-G 0600 — Proceeding to Reduce Gas Cost Volatility and
Provide for Alternate Gas Purchasing Mechani sns).

% Case 00- M 0504, Unbundling Track, Order Directing Expedited
Consi deration of Rate Unbundling (issued March 29, 2001).
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variables, it is not possible to establish a date certain by
which all markets for each service and each custonmer class wll
becone workably conpetitive. W therefore affirmthe RD s
refusal to establish such deadlines and overrul e the exceptions
to those recomrendati ons.

W w il nonitor market conditions, follow ng the
utilities' and ESCCs' progress in devel oping the market by
i npl ementing the transitional steps described in the next
section. \Wen market devel opment conditions for a given class of
customers seem appropriate, ® nore aggressive nmigration efforts
wi || be undertaken.

Additionally, all utilities will be required to prepare
plans in consultation with Staff and other interested parties, to
i npl enent the goals and policies set forth herein, including
met hods for accelerating mgration of custoners to non-utility
suppliers. Wien new rate cases or rate plan extensions are
filed, the utilities will be expected to include specific
proposal s to encourage mgration of custonmers and to ot herw se
further the devel opnent of retail conpetitive markets. For
utilities willing to inplenment mgration strategi es before the
expiration of their current rate plans, we encourage themto work
with Staff and other interested parties toward fulfillnment of
those strategies. Staff is further directed to work with the
utilities and the interested parties to create retail market
devel opnent plans and to periodically report to us on the status
of those efforts. Should these informal efforts prove
i nadequate, we woul d consider directing the filing of formal
pl ans by each utility for our approval.

Custoner Mgration Strategies

After review ng the various nechani snms that have been
or m ght be used to encourage or require custoners to mgrate
fromutilities to ESCOs, the Judges concluded that many such
mechani snms coul d be appropri ate depending on the particul ar
circunstances. The one exception was | arge-scale forced

% sSee Appendi x B.
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mgration, i.e., requiring custoners to |eave the utilities
against their will or without their affirmative consent. The RD
noted that such an approach m ght be used to enable utilities to
| eave a market that had largely mgrated to ESCOs and had becone
wor kably conpetitive, but forced mgration was not generally
endor sed.

We agree with the RD that any of the |arge array of
m gration strategi es exam ned on the record may be appropriate
dependi ng on the state of market devel opnent. W are al so
encouraged by sone of the relatively recent mgration strategies
t hat have been inplenented or are being considered by sone New
York utilities (e.g., N agara Mhawk's exploration of an auction
process for SC3 custoners and its facilitation of a fixed or
capped gas price offering by ESCOs; Orange and Rockland's Switch
and Save program utilities' wllingness to purchase ESCO
accounts receivable). W additionally note that other states
have i npl enented conpetitive market initiatives that we believe
can be successful in New York (e.g., Ohio's use of municipal
aggregation and the dissemnation of information that facilitates
conpari son of ESCO offerings).

We encourage utility efforts to continue the
devel opment of new mgration strategies and to fine tune
strategies that prove successful. Qur long-termgoal is for
conpetitive suppliers to displace utilities fromthe commodity
function (as well as any other functions that becone workably
conpetitive), but because of the differences in market maturation
anong service areas and custoner classes, a one-size-fits-al
approach to fostering mgration is ill-advised. Sonme mgration
strategies are nore appropriate during the early phase of narket
mat urati on and ot hers should be considered in the | onger-term and
to achieve our end-state vision. Simlarly, sone approaches are
best designed for residential custoners and others for non-
residential. Accordingly, we discuss bel ow recommended
approaches for fostering mgration depending on custoner class
and tine frane.

To achieve a fully conpetitive end state, we envision a
transition that can be characterized as having near-term and
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| onger-termgoals and strategies. Although we decline to set a
specific statewide tineframe to achieve the end state, we expect
to inplenent these strategies in a step-by-step manner that wl|
|argely be determned by the timng of utility rate case
filings® and by utilities willing to submit proposals to foster
the conpetitive marketpl ace outside of rate cases. "Near-ternt
enconpasses actions that are underway; or are now bei ng

consi dered, planned, or negotiated in or outside of current rate
cases. "Longer-ternt enconpasses rate plans that will be filed
in the next several years and other strategies that nay take sone
years to fully devel op

G ven the durations and paraneters of existing rate
pl ans, there may be sonme limtations on possible mgration
initiatives in the near-termfor sonme utilities. But even for
utilities that have a nunber of years remaining in their rate
pl ans, we believe that significant mgration, especially for
| arger-usage custoners, can occur in the near term For exanple,
even though its rate plan ends in 2011, N agara Mhawk has said
it is noving forward with a nunber of mgration strategies in the
near termand is willing to consider other new approaches.

In the short term we encourage the devel opnent of
prograns that will foster the large scale mgration of custoners
to ESCCOs, especially in classes where workably conpetitive
mar kets now exist. W anticipate at the outset that these
prograns will be nost relevant to |arge custoner classes. Were
nost custoners in a class have mgrated, it may well be in al
parties' interests to develop a nethod to mgrate the remaining
custoners and to allow the utility to exit the function. W
acknow edge that this may well require statutory anmendnents, but
we remain open to other suggestions regarding an appropriate
approach to this end-state issue.

Finally, inits reply comments to the January Noti ce,
Central Hudson said that it would now be appropriate to elimnate
its provision of comopdity supply to its largest electric

% W do not preclude, in fact we encourage, inplenentation of
sonme near-termstrategies by the utilities during existing rate
pl ans.
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custoners, except for provider of |last resort (POLR) service.
Hourly pricing would be nost appropriate for its SC-3 and SC 13
custoners that now have interval netering. Central Hudson
proposed that if these custoners do not want hourly pricing, they
woul d be free to choose from anong conpeting suppliers with
alternative pricing plans. W encourage Central Hudson to neet
with Staff and other parties for the purpose of developing a nore
conpr ehensi ve proposal for our consideration.

1. Auctions

Auctions have been used in a nunber of states to
i ncrease the nunber of custoners purchasi ng energy supply from
ESCGs and to increase the nunber of ESCOs offering services in
the market. W are convinced by the argunents of the parties and
the experience reflected in this record that auctions of
custoners may be the nost effective way of facilitating market
devel opment. ® Auctions could take a number of forms, including
auctions of |oad or of custonmers. |In this section we discuss
sone possi bl e approaches, but others nmay be acceptable as well.
We encourage interested parties to explore the idea of auctions
to further devel op the approaches that woul d best serve the New
Yor k energy market pl ace.

A nunber of those submtting comrents in response to
t he January Notice reconmmended use of the New Jersey auction
process. This approach uses a descendi ng cl ock biddi ng process
done over the Internet. Participants (suppliers) bid on a fixed
percentage of utility load for a fixed tinme period with bidding
continuing until demand matches supply. W are not endorsing the
New Jersey nodel because it unnecessarily prolongs the utilities
commtnment to nulti-year whol esale contracts and their role as a
comodity supplier. Although the commbdity auction proposal
woul d create a visible price to beat, it does not directly
facilitate the novenent of custoners to conpetitive retai

% Customer migration to ESCOs al so seens to be stinulated when a
custoner class beconmes subject to spot market utility pricing.
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suppliers and it does not encourage an ESCQO cust oner
rel ati onship.

Direct Energy/Centrica North Arerica (Centrica), inits
initial coments (p. 2), reconmends an auction process for
assigning | arge bl ocks of custoners, as opposed to bl ocks of
load, to ESCOs. This is potentially a nore effective retai
mgration strategy. ¥ Under Centrica' s proposal, each ESCO with
a winni ng bi d* woul d provide its assigned bl ock of customers
with a fixed price for coomodity for one year. At any tine
during that year, a custoner could return to the utility or
sel ect another ESCO. At the end of the year, the ESCO woul d
offer coomodity to these custoners under arrangenents that it
chooses to offer, including short and |ong-termcontracts, fixed
or variable pricing, etc.

Ni agara Mohawk has al so been considering a programto
aggregate the SC-3 (nediumto |l arge comrercial /industrial)
el ectric custoners™ who still purchase commodity fromthe
utility, and to hold an auction in which ESCOs would bid to
provi de supply to bl ocks of these custonmers. The custoners in
t he auction pool could choose to take service from anot her ESCO
or return to the utility's commodity supply, if they had
ot herwi se been assigned to a supplier. N agara Mhawk and Staff
have al ready conducted extensive consuner education to encourage
all SC-3 custoners to select an ESCO. Depending on the ultimte
success of those efforts, an auction may or may not be necessary.
We woul d support an appropriately designed auction pilot for this
custoner class, if needed, especially considering that hedges for
this class will conpletely expire on January 1, 2005.

% Centrica proposed that this auction process be used only for
mass mar ket customers, but we consider it a useful strategy for
commercial and industrial custonmer mgration as well.

“I'n practice, winning bids could be determined solely based on
the |l owest price or on price and a nunber of other factors,
such as the stability of the conpany, ability to performthe
t ask, experience, etc.

“t These custoners will no longer be hedged and will be exposed to
spot market prices after January, 2005.
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Aspects of the Centrica proposal are also attractive,
especially for classes that are or will soon be subject to spot
mar ket pricing. W are concerned, however, with an aspect of
both proposals that woul d assign custonmers to ESCOs unl ess the
custonmer affirmatively chooses not be included in the auction (so
call ed "opt-out" provision). ®

Qur concern is with the consistency of such an approach
with our UBPs (Section 5(k)), which generally consider transfers
of custoners wthout their affirmative consent to be sl anm ng,
and with our statutes® which guarantee custonmers (subject to
[imted exceptions) that the utilities wll always be avail able
as a supplier. Regardless of the approach taken, however, the
design for an auction process is by no neans sinple, and care
must be taken to ensure a sufficient nunber of ESCO bi dders and
an effective bidding process. Accordingly, we will require
auctions to be filed with us for approval, and we expect any such
filing to include a detailed and conpl ete description of the
process and a fully supported justification for the approach
t aken.

We encourage the utilities and interested parties to
continue to work with Staff to devel op aucti on approaches,

i ncluding voluntary (i.e., opt-in) pilot auction programfor mnass
mar ket custoners, wherever market conditions could benefit from
such prograns. Based on the results of these pilot auctions,
utilities, Staff, and interested parties should neet to devel op
approaches that nay be applied statewide in the long term W
expect the results of the pilots and | essons | earned to be
reported periodically.

2. Near Term Strategies —
Resi denti al Custoners

In the near term we believe that utilities should
continue to maintain a bal anced contract portfolio for

“2 See Cases 01-E-0359, et al., supra, Order Adopting Provisions
of Joint Proposal with Mdifications, p. 12.

® Public Service Law, §65; Transportation Corporation Law, §12.
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residential customer commodity.* As the residential energy
mar ket matures, we will consider proposals by utilities for
alternative conmmodity pricing approaches.

We strongly encourage utilities to consider
i npl ementi ng purchase of ESCGOs' accounts receivable w thout
recourse under utility consolidated billing prograns, discounted
as appropriate, and supported by a utility custonmer service cal
center programthat will facilitate the transfer of custoners to
ESCOs. W believe that a properly designed and i npl enent ed
program patterned on Orange and Rockl and's Switch and Save
progranf> wil | stinulate significant ESCO and custoner interest,
and result in neaningful mgration results. W view the Switch
and Save programas an interim near-termstrategy, and woul d
expect that it would be nade obsol ete and be superseded by ESCGCs
undertaki ng custonmer care functions for residential custoners
over the longer term

Billing options and easily understood formats are
inmportant to custoners and critical to the devel opnment of the
mar ket as we have previously noted. ® On Decenber 5, 2003, we
solicited comments in this proceeding fromthe parties on these
i ssues* and we will soon provide general guidance regarding bil
formats based on those comments. However, each conpany's bill
format and the limtations and abilities for creating the bills
are different. Accordingly, Staff should also review bill format
issues on a utility-by-utility basis as new rate plans are being
devel oped.

It is our expectation that many ESCCs w Il want to use
utility billing services, but others will want to provide their
own billing capability. Uilities should provide for these
options and offer ESCO consolidated billing options for ESCCs
that want to provide their own billing services.

“ See the "Ratenmaki ng" section below for nore details.
% See Appendix D for a full explanation of Switch and Save.
“ March Order, pp. 29-30.

4 Case 00- M 0504, Unbundling Track, Notice Soliciting Conments
(i ssued Decenber 5, 2003).
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It is also inportant to make the process of swtching
to an ESCO as easy as possible for consuners. To that end, we
endorse Staff's recommendation that, in situations where the
custoner is physically present with appropriate identification, a
process that accepts an actual signature fromthe custoner
requesting the utility to provide the utility account nunber
(needed to make the switch to the ESCO and, at the sane tine,
enroll the custonmer with the ESCOw || be acceptable. W wll
separately propose changes to the UBPs to elimnate any
requi renents that mght obstruct the contenporaneous feature of
this process.

We recogni ze that the mass market (residential and
small comrercial) is not likely to be ready for advanced netering
(tncluding interval netering) in the near term However, we
encourage parties to consider pilots and other prograns that
woul d evaluate the feasibility of advanced netering and time-of -
use pricing arrangements.® W have approved such a programin
the recently conpleted Central Hudson proceeding.® Up to
$500, 000 fromthe Central Hudson Benefit Fund is reserved for
potential use in encouraging appropriate installations of
advanced netering technol ogi es and i nplenentation of rel ated
pricing strategies intended to facilitate devel opnent of
conpetitive markets. Staff should present a proposal for
i npl enmenting this conpetitive netering initiative after
consultation with Central Hudson and other interested parties.

3. Longer Term Strategies —
Resi dential Custoners

In the |l onger term and depending on the state of market
devel opnment, it may be reasonable for utilities to expose
residential customers to seasonal pricing (for exanple w nter

“ \Wile current conpetitive metering tariffs generally apply to
| arge custoners, there is a nmetering pilot for residential
custoners underway in Con Edison's service territory.

4 Cases 00-E-1273, 00-G 1274, Rates, Charges, Rules and
Requl ati ons for Central Hudson Gas & Electric Corporation for
Electric Service, Order Mddifying Rate Plan (issued June 14,
2004) .
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sumer, and shoul der rates). The sooner custoners experience
pricing variations, the sooner conpetitive markets will provide
alternatives, including fixed-price options and peak and off-peak
pricing, possibly acconpanied by interval netering.® ESCOs, not
the utilities, are expected to provide those options in the

| onger-term

* For exanple, a pilot program has been devel oped by NYSERDA and
Econnergy that provides advanced neters and for a group of
residential custonmers in Con Edison's Wstchester County
territory.
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4. Near Term Strategies —
Commercial and Industrial Custoners
In the near term non-residential electric and gas
custonmer mgration can be facilitated by exposing the | argest-
usage customers to spot market™ pricing as contract and hedgi ng
arrangenents expire. There should be no new hedgi ng for medi um
to large C& custoners unless we determ ne that hedged products,
simlar to those now offered by the utilities, are not avail able
to the class in the particular retail market. Uilities should
consider and inplement mgration strategies during their existing
and yet-to-be filed rate plans that will focus on encouragi ng
mgration in these |larger C& classes, including the use of
auctions (infra).

5. Longer Term Strategies —
Comercial & Industrial Custoners

Over the longer term we expect all remaining utility-
served commercial and industrial custoners wll be exposed to a
pass through of spot market prices in utility rates. Qur
expectation is that ESCOs w Il provide fixed and other stable
pricing options to those custoners who desire it. As utility
contracts expire and utilities reduce their hedgi ng exposure, *
it should be easier for ESCOs to attract custoners seeking to
avoi d market volatility.

Rat emaki ng
The Judges considered a variety of ratemaking issues

posed by the transition to a conpetitive market. W provide our
gui dance on sone of the issues.
1. Portfolio Managenent
To protect ratepayers against wi de swings in spot
mar ket prices until supply and demand are brought into better
bal ance, the Judges recommended portfolio-theory-based hedgi ng
for all electric and for small-use gas custoners. Portfolio

> W intend by "spot narket" to refer to either the day-ahead
and/or the real tine market.

2 This is happening now for Niagara Mhawk's SC3 and 3A
cust oners.
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t heory suggests that neither 100% hedging (i.e., fixed rates
regardl ess of the market) nor 100% exposure to the spot market,
wi th no hedging at all, would be prudent. The hedgi ng
recomended parallels that established in our Statenent of Gas
Purchasi ng Policy Statement, > which the Judges recomended
adopting for electricity custoners.

Wi | e hedgi ng can provide useful protection against
mar ket price variation, requiring utilities to enter into
ongoi ng, long-term full-service contracts for its existing
comodity custoners may be inconsistent with the novenent toward
a fully conpetitive marketplace. Qur existing gas purchasing
policies, which require a portfolio purchasing approach and
general ly consist of contracts of a few nonths to a year or so,
should remain in place for small-use gas custoners. As we
previ ously stated:

We expect conpanies to manage their gas portfolios

to nmeet the needs of their systens. W note that

since we issued our previous order, several of the

[local distribution conpanies] LDCs have

diversified pricing, while others have renmai ned

largely with predom nantly non-diversified pricing

strategies. Wiile we are not directing any

particular mx of portfolio options, volatility of

custonmer bills is one of the criteria, along with

ot her factors such as cost and reliability, that

LDCs shoul d consider in their gas supply

purchasi ng strategies. Excessive reliance on any

one gas pricing nechani smor strategy does not

appear to reflect the best managenent of the gas

portfolio. Any utility without a diversified gas

pricing strategy wll have to neet a heavy burden
to denonstrate that its approach is reasonable.

We are also concerned with volatility in electric spot
mar ket s and believe small er-use custonmers should be afforded sone
protection fromthat volatility, at |least until advanced neters
and rel ated demand response controls are installed that all ow
these custoners a real-tinme demand response to spot market price
spi kes or until equival ent hedged services are generally offered

% Case 97-G 0600, supra, Statenent of Policy on Gas Purchasing
Practices (issued April 28, 1998).

*1d., at pp. 4-5 (footnote onitted).
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by ESCOs. At this tinme, however, the utilities continue to have
mul ti-year hedges from i ndependent power producer contracts and
generating plant sales. W see no need nowto call for
additional electricity hedges; as the utilities' existing
contracts expire, we expect utilities to review the need for

addi tional hedges and to use mtigation of custoner bill
volatility as one of their commodity purchasing criteria.

There coul d be instances where a long term conmmodity
contract m ght be judiciously used in support of public policy
goals (systemreliability, environnental considerations, fuel
diversity, or market power mtigation). Those instances wll be
exam ned on a case-by-case basis as required. However, if it is
determned that a utility has entered into a long termcontract
to retain market share or to otherw se inpede the devel opnment of
a conpetitive market, the costs of those contracts may not be
recoverabl e fromratepayers.

Consi stent with our gas purchasing policy, new supply
contracts should focus on mtigating price volatility. Over tine
and comrensurate with whol esale and retail market devel opnent, we
expect utility hedging to be elimnated, but it should not be
abandoned for a custoner class until equivalent rate services and
pl ans are generally available to all custonmers in the class. In
addition, we decline to establish any firmtinetables for this
effort, preferring the flexibility to design rate prograns on an
i ndi vidual utility basis, taking account of the unique state of
mar ket devel opnent in each territory and the terns of the hedging
contracts held by each utility.

Based on the current state of the conpetitiveness of
the electric market, it is our viewthat, for the |argest
comercial and industrial custoners, > their comodity rates
shoul d reflect spot markets and existing hedges should be all owed
to expire without being renewed. W will continue to nonitor the

> For purposes of deternining which customers no | onger need
hedge protections, it is our intent that this apply initially
to all custoners served under a mandatory TOQU rate. 1In the
future, we will consider lowering this threshold in utility
speci fic proceedi ngs.
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state of the market for other custoner classes and as the markets
continue to mature, we expect that the hedges providing price
volatility protection for these custoners will be allowed to
expire as well.

2. Long-Term Supply Contracts

In addition to supply contracts for portfolio purposes,
electric utility long-termcomodity and/or capacity contracts
may be needed for reliability purposes or mght be used in
support of other public policy goals (e.qg., environnental
consi derations, fuel diversity, or market power mtigation). The
above market costs of these contracts, assuming utility prudence,
shoul d be reflected in delivery rather than cormmodity rates.

The January Notice (p. 5) also asked whet her al
utilities' comodity purchases should be considered public
information as to price, terns, and conditions. The vast
majority of non-utility comrenters advocated public disclosure of
contract terns to add transparency to marketpl ace transactions
and to level the playing field, while nost utilities generally
opposed rel ease of this information, arguing that it constitutes
trade secret data. O course, for those utilities that do not
object to disclosing the contract information, we strongly
encourage themto do so.

However, for utilities that do object, trade secret
status will be determ ned on a docunent by docunent basis under
16 NYCRR, Part 6. Wthout an individual review we cannot
determ ne whet her or what portions of these contracts may qualify
for legal protection as trade secrets. W agree with the
comments that this informati on woul d be useful to the devel opi ng
market, and we direct Staff to work with the utilities and
interested parties to eval uate whether or not a system can be
established that would nake appropriate information public on a
routine basis, weighing the benefit of disclosure of the
i nformati on agai nst the resources that would be required to do
SoO.
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3. Gas Pipeline Capacity
In its coments on the January Notice, Staff
recomended a reexam nation of the Gas Policy Statenent because,
with [imted exceptions, ESCOs have not acquired capacity, |ong-
termcommtnents are required to persuade pipelines to build
increnental capacity, and there is a limted amount of short-term
capacity available. According to Staff:

Because there is uncertainty that the market
will provide the infrastructure inprovenents
needed for reliability purposes, at least in
the near term sone |level of long-term
contracts nay be an appropriate conponent of
autility's portfolio to ensure construction
of increnmental infrastructure needed to neet
expected core custoner requirenents. This
suggests that new natural gas pipeline
capacity contracts should be limted to those
needed for reliability and core custoner
growh until the ESCOs step forward and
assume this role.®

Many parties (including Cal pine Corporation, Central Hudson,
Communi ty Energy Inc., Constellation Newknergy,
Inc./Constell ati on Power Source, Inc., |Independent Power
Producers of New York, Inc., KeySpan, Mrant New York, Inc., M,
NFGDC, Sel ect Energy New York, Inc., and U3) agreed with Staff
that sonme | evel of long-termgas contracts will be needed in the
near termto ensure that increnmental infrastructure is built to
nmeet expected denmand.

However, not all parties agreed wth this concl usion.
For exanpl e, Hess believes that nmuch of the backup capacity held
by utilities is unnecessary. According to Hess, this inefficient
use of these resources creates the appearance of a capacity
shortage, but Hess argues that this is nore perception than
reality.® It further clains that allowing or requiring |ong-
termcontracts creates an incentive for utilities to stay in the
comodi ty busi ness, and such an incentive should not be created.

® Staff's Ilnitial Comments, pp. 24-25.
° Hess"s Initial Comments, p. 12.
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Con Edi son and Orange and Rockl and noted that, as a
general rule, they are "opposed to use of utility long-term
contracts to ensure the construction of increnental nerchant
infrastructure."®® Con Edi son and Orange and Rockl and al so not ed
that | ong-termcontracts expose custoners to the risk of
over paynent followed by second-guessing if the contract price
ends up bei ng above market. N agara Mhawk, |ikew se, does not
believe that utilities should execute new electric long term
contracts.

NEM suggested that this concern is best addressed
t hrough other forunms. SCMC argues that this question puts the
cart before the horse and that the end state vision needs to be
clarified so that conpanies will be able to nake strategic
deci si ons about investnments in infrastructure.

Based on the record conpiled in this case, we concl ude
that, for now, utilities should ensure that adequate pipeline
capacity exists to serve the needs of their firmdelivery
custoners. Sone |level of long termcontracts nmay be an
appropriate conponent of a utility's pipeline capacity portfolio
when it is required to ensure adequate infrastructure for the
core custoner |oads on its system However, |ong term gas and
electric supply contracts held by utilities should be kept to the
m ni mum | evel necessary to provide reliable service, and non-
utility entities should increasingly be taking over this
responsibility fromutilities.

The January Notice (p. 6) also asked if there is a need
for greater comm tnent regardi ng gas pipeline capacity from ESCCs
serving gas custoners, asking specifically: (1) when a utility is
acquiring capacity for ESCO served | oads, should there be a
m ni mum conm tment that marketers nust take; and (2) if ESCOs are
providing their own capacity, should they be required to commt
to provide the utility with access to that capacity if they exit
the utility's retail access progranf

Staff, inits responses to the January Notice, said
t hat obtaining access to pipeline capacity may be a barrier to

® Con Edi son's and Orange and Rockland's Initial Comrents, p. 25.
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further devel opnent of retail markets. Staff argued that if a
utility rel eases excess capacity that becones avail able due to

i ncreased mgration, the ESCO should not have to nake a specific
comm t ment when obtaining this capacity because it was not
acquired specifically for it, but there would |ikew se be no
assurance that the utility would have capacity available to be
rel eased to the ESCO. In those instances where excess capacity
is not available but the utility acquires capacity to serve

mar keter | oads, marketers should provide a commtnent to take the
capacity acquired for their loads. Staff further noted that it
is inmportant that existing capacity remains available to serve
New York custoners, and it recomended use of tariff provisions
requiring that agreenents anong utilities and ESCOs provide for
capacity to foll ow custoner | oads.

Most utilities agreed that a greater commtnent is
required regardi ng gas pipeline capacity from ESCCs serving gas
custoners. For exanple, Central Hudson opined that if the
Comm ssion is going to require utilities to purchase capacity for
ESCO- served | oads, the ESCOs shoul d be subject to a m ni num
commtnment requirement. It further recommended that the ESCOs be
subject to a requirement that, for reliability purposes, they
woul d provide a utility with access to capacity in circunstances
not limted to the ESCOs exit fromthe utility's retail access
program

KeySpan noted that if a utility acquires capacity for
ESCO served | oads, those ESCOs should be required to use that
capacity to serve their custoners as long as they are doing
business in the utility's service territory. KeySpan went on to
say that "[i]f ESCOs providing their own capacity decide to exit
the utility's service territory or turn back substantial |oad,
t he ESCOS should be obligated to offer the capacity to the
utility, but the utility should not be obligated to accept it.

Sel ect favored a centralized approach to pipeline
control where the utilities or an SO like entity have
responsibility for capacity acquisition and managenent. SCMC

n 59

* KeySpan's Initial Comments, p. 16.
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called for establishment of an end-state vision before resolving
t hese questi ons.

For now, an ESCO should be free to contract with the
| ocal distribution conpany (LDC) or directly with the pipeline
for capacity. In order to ensure reliability of service when an
ESCO provi des capacity that it has acquired fromthe pipeline,
the utility should have the first right to purchase the ESCO s
capacity if the ESCO exits the utility's market.

Wth regard to mi ni mum conmm tment for pipeline
capacity, the ESCO shoul d either take assignnment of LDC
contracted capacity or contract directly for such capacity. |If
t he ESCO chooses to take capacity fromthe utility, and the
utility is holding or acquiring increnmental capacity on the
ESCO s behal f, then there should be a commtnent fromthe ESCO to
take capacity for a period consistent wwth the utility's capacity
purchase comm tnment. An ESCO providing its own capacity should
provide the LDC with access to the pipeline capacity using the
approach di scussed above.

Staff, utilities, and interested parties should
continue to work through these issues as part of the on-going Gas
Reliability Collaborative, refining policies as market conditions
change.

4. Econom c Devel opnent and Flexible Rate Contracts

The Judges recomrended that individually negotiated
utility retail contracts for commopdity be phased out over five
years based on their concern that utility offerings of discounted
comodity rates to | arge custoners coul d i npede the devel opnent
of a conpetitive compdity market. After the phase-out period,
utility econom c devel opnent rates would be offered only for
transm ssion and distribution service.

We agree with the RD that discounts on commodity bel ow
a utility's costs are not favored, and the role of ESCOs in
supporting econom c devel opnent efforts should be expanded. In
the future and based on the record in this proceeding, utility-
of fered econom c devel opnment prograns should focus on delivery
rates. While the record here supports the above concl usions, we
are also in the process of re-examning these policies in a
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separate proceeding, ® and will revisit these issues as required

by the record devel oped in that proceeding.
5. Utility Rates

The Judges recommended that utility rates be based
solely on utility costs and that no profit margin on commodity
sales be allowed. ® Only in that way, they believed, could the
mar ket operate efficiently and avoid the anomalies that would be
caused by the utility as a conpetitor charging prices set by
regul ation rather than by market forces. Elimnating this
utility profit incentive would, according to the Judges, also
better align the utilities' interests with our goal of fostering
conpetitive markets. W agree.

Several of the parties commenting on the January Notice
expressed concerns with utilities providing fixed rates,
including a profit margin, as part of their offerings to retail
custoners. ESCOs see a fixed rate offering as a val ue-added
service that they can provide to custoners. These parties argue
that allowng utilities to provide this service, and to boost
their earnings by treating commodity service as a profit center,
creates a strong incentive for the utility to remain the nonopoly
provider in the comodity business and undercuts ESCO efforts to
provi de these services. W concur with these parties' concerns.
We do not propose any changes to existing rate plans regarding
comodity profit centers; however, in future rate proceedi ngs,
utilities should not propose fixed rate commodity tariffs or
tariffs creating a profit center for commodity sales.

CGenerally, rates should increasingly reflect market
prices over tinme. As markets develop and utility nmulti-year
contracts expire, utility compdity rates should nove toward a
short-term market price flowthrough. W therefore agree with
the RDthat in the final stage of a utility's offering of a
conpetitive service, the rates for that service should closely

® Case 03-E-1761 — Proceeding to Reexanine Policies and Tariffs
for Flexible Rate Contract Service to Econom c Devel opnent
Cust oner s

® At this tine, none of the gas utilities profit fromthe sale of
gas comuodity.
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track the unadjusted spot nmarket price. As noted above, however,
custoners should not be exposed solely to the spot market until
ot her hedged services are generally avail abl e.

Finally, the January Notice asked whether an incentive
mechani smis needed for utilities to mnimze their comodity
costs. In general, the respondents saw no need for such an
i ncentive nechanism Based on our experience and the responses
to the January Notice, we conclude that there is no need for an
i ncentive nechanismof this type. W do not propose any changes
to existing rate plans regardi ng such nmechani sns, but, in future
proceedi ngs, utilities and other parties should not propose such
mechani sns.

Electric Transm ssion Infrastructure

The Judges, agreeing with M, recomended t hat
additional attention be focused on the need to reinforce electric
transm ssion capability. Adequate transm ssion capacity is
essential for reliability and market efficiency alike, and it is
an inportant aspect of the State Energy Plan. This issue is best
addressed el sewhere by the regul ar engi neering and pl anni ng
studi es perforned by the transm ssion owners and the NYI SO and
reviewed by this Departnent and other interested parties.

O her |ssues
1. Rochester Single Retailer Experinent
The Judges concl uded that, despite its apparent |ack of
success, R&E' s experinment with a single-retailer program should
be allowed to continue. This issue becane noot after the
Comm ssion's decision in Cases 02-E-0198, et al. (Rates, Charges,

Rul es and Requl ations of Rochester Gas and El ectric Corporation
for Electric Service) to replace the single-retail er approach

wth a multi-retailer nodel. It should be noted that in the |ong
term as ESCOs becone better established on a statew de basis,
use of a single retailer nodel, where the ESCO does the billing

and perforns other custonmer care functions and provides both
delivery and commodity, may becone nore preval ent.
2. Aggregation
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The Judges saw no need to require registration of
aggregators or to subject themto consuner protection obligations
(assum ng that they do not take title to the comobdity, do not
bill consuners, and sinply act as agents). They neverthel ess
recommended a voluntary, for-profit aggregator certification
process, including an agreenent to abide by a code of conduct.

Aggregation has proven to be an attractive nethod for
putting the conpetitive market within the grasp of small-vol une
and | owincone users by reducing the cost to ESCOs of acquiring
new custoners. Both in New York and el sewhere, governnent and
other affinity organi zati ons have successfully used this approach
to negotiate energy contracts with ESCOs. W agree with Staff's
recommendation that efforts be nade to foster governnental and
other affinity group aggregation by assisting interested groups.

We are not prepared at this tine, however, to address
t he Judges' recommendation of a voluntary aggregator registration
process. Staff should continue to nonitor the devel opnment of the
mar ket regardi ng the ESCO and direct custoner categories we
initially defined as well as any new categories of conpetitors
such as aggregators and brokers. Staff should advise us if it
becones apparent that a certification process or other actions
woul d benefit market devel opnent or further the public interest.
O her interested parties should work with our Staff on these
efforts.

-42-



CASE 00- M 0504

CUSTOMER PROTECTI ONS AND CONSUMER OUTREACH
Mar ket Mboni toring

One potential problemin noving froma regul ated
monopoly to a conpetitive market is the ongoing dom nance of the
former nonopoly. The Judges recomrended that we actively nonitor
the dom nant firms, including overseeing both the rul es of
conduct designed to preclude inproper, market-skew ng
transactions between the utilities and their unregul ated
affiliates, and the firns' conpliance with those rules.

Uilities that act in the conpetitive arena and in a
manner that would otherw se run afoul of the antitrust |aws
shoul d not escape accountability for their actions on the basis
of the state action exenption fromthose laws. ® W hol d,
therefore, that any utility activities that inpede the
devel opment of the conpetitive market, or the devel opnent of
conpetition in potentially conpetitive markets (and are not
ot herwi se actively supervised), would not be consistent with our
policies and, therefore, are not eligible for the exenption. ®
Qur orders since 1996 set forth our policies on conpetitive
mar kets, especially with regard to energy commodity, and those
policies require a level playing field for ESCOs, free of
antitrust abuses.

G ven the inapplicability of the state action exenption
to anticonpetitive conduct by utilities in markets for
conpetitive products and services, renedies for inproper
anticonpetitive conduct by dom nant market players could be
obtai ned fromenforcenent of the antitrust |aws. However,
antitrust enforcenent can be a cunbersone process; and because
the domnant firnms, for now, are those we traditionally have
regul ated, it is reasonable for us to continue nonitoring the

2 Cases 01-E-0359, et al., Petition of New York State Electric &
Gas Corporation for Approval of its Electric Price Protection
Pl an, Order Adopting Provisions of Joint Proposal with
Modi fications, (issued February 27, 2002), pp. 11-12.

® See, United States v. Rochester Gas and El ectric Corporation, 4
F. Supp. 2d 172 (WD.N. Y., 1998); see also California Retai
Li guor Deal ers Association v. Mdcal Al unm num 1Inc., 445 U. S
97 (1980).
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mar ket and the actions of the market participants to the extent
needed to pronote fair conpetition, as recomended by the Judges.
We have gai ned consi derabl e experience in doing so for the

t el ecomuni cations industry, and that experience is readily
transferable to energy markets. Anmong other things, Staff can
nmedi ate or resolve conflicts between utility and ESCO
conpetitors, and Staff dispute resolution teans can intervene
pronptly in the event matters arise requiring inmediate
attention.

Consuner Protections

Due to their historic role as nonopolies providing an
essential service, utilities are subject to the w de-rangi ng
residential consunmer protection requirenents set forth in HEFPA
(PSL Article 2) and our regul ations thereunder (16 NYCRR
Part 11). HEFPA declares it:

to be the policy of this state that the
continued provision of gas, electric and
steam service to residential custoners
W t hout unreasonabl e qualifications or
| engt hy del ays is necessary for the
preservation of the health and general
welfare and is in the public interest.®

The statute also requires that gas and electric
utilities "shall provide residential service upon . . . request”
subject to limted conditions,® a requirement also known as the
"obligation to serve." These consuner protection requirenents
together define the utilities' role as provider of last resort.

The Judges recomended that ESCOs al so be required to
provi de many of the HEFPA protections and to provide service
W t hout undue discrimnation. They recomrended that the ESCOs be
regul ated directly as providers of utility services, rather than
indirectly through the utilities' tariffs. The RD reasoned that
the obligation to serve was the equivalent of a |egal requirenent

% PSL §30. Other consumer protection regul ations (16 NYCRR
Part 13) apply to non-residential customers. Consuner
conplaint provisions are set forth in 16 NYCRR Part 12.

® psL §31.
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to sell to all consunmers w thout undue discrimnation, and that
wi th such a requirenment applicable to all ESCGs, all providers
woul d then effectively be providers of |ast resort and the so-
call ed POLR i ssues woul d be noot.

Two significant changes have occurred since the
i ssuance of the RD regarding the provision of consuner
protections. First, we have begun resol ving consunmer conpl aints
regardi ng ESCOs. ® Mbst of the ESCOs in this proceeding
recomended this approach based on the Comm ssion Staff's
expertise in this area and the relative conveni ence and
efficiency of the Comm ssion's process as conpared to court-based
l[itigation. W also believe that consunmer confidence in the
devel oping markets will be enhanced as a result of providing this
addi ti onal consuner protection benefit.

Second, the Legislature passed the Energy Consuner
Protection Act of 2002.% Under this Act, any entity selling or
facilitating the sale or furnishing of gas or electricity to
residential customers will be considered to be a utility for the
purposes of Article 2 of the Public Service Law. Except for the
obligation to serve, which the Legislature decided would remain
binding only on the traditional utilities, the new statute
requi res ESCOs to provide HEFPA protections to all residential
customers. W currently have inplemented the statute® and are
now finalizing related changes in EDI and the UBPs. Accordingly,
t he Judges' recommendations in this area are noot.

% A tabl e showi ng the number of customer contacts to the
Conmi ssion, by ESCO, is available on the Departnent's website.

" Ch 686, Laws of 2002.

% Case 99- M 0631 —Consuner Billing Arrangenents and
Case 03-M 0017 — I nplenentation of Chapter 686 of the Laws of
2003, Order Relating to Inplenentation of Chapter 686 of the
Laws of 2003 and Proration of Consolidated Bills, (issued
June 20, 2003).
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Consuner Education and Qutreach

W believe it is inportant to acknow edge, as we have
done on many previ ous occasions, the value of consuner education
in furthering the devel opnent of retail conpetitive markets.
Staff conducts a statew de "Your Energy, Your Choice" program
t hat provides custoners with information about how to choose an
energy supplier. W have heard repeatedly, through surveys on
custoner opinions and at events where we participate, that
custoners consider Staff an unbiased source for information about
the services, products, prices, and terns available in the
conpetitive market pl ace.

Consequently, we direct Staff to continue and expand
its educational efforts to provide this unbiased and neutral
mar ket information to consuners. In addition, we encourage
utilities to include as part of their next rate plans enhanced
consuner education prograns, and we encourage other stakehol ders
to do their share. Staff is directed to take the lead role in
coordinating the efforts of the various stakehol ders involved in
consuner education and outreach to maxim ze the effectiveness of
t hese efforts.

Staff is developing a sinple and user-friendly nethod
to provide consuners critical market information, such as the
prices at which conpetitive services are being offered and the
terms and conditions of the offerings. This information is
expected to be available on the Departnent's websites
(www. dps. state. ny. us and www. askpsc.con) later this year. Staff
should work with willing utilities and interested parties to
devel op additional creative ways for consuners to conpare ESCO
and utility prices. W also conclude that utility outreach
prograns on conpetition issues should involve coordination with
i nterested ESCGs, including collaborative neetings of interested
parties to design outreach canpaigns. Those canpai gns should
recogni ze the need for repeated consuner exposure to allow the
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advertising nessage to be internalized.® An inportant part of
t he nessage should be to informcustoners of their opportunity to
choose non-utility options and that their rights and service
reliability will not be affected by meking this choice.

Utimately, the success of outreach and education
canpaigns is a function of the quality of the utility's effort.
A consistently positive approach and attitude toward retai
choice will significantly contribute to success. To align
utility interests with these goals, incentives that reward
utilities for facilitating customer choice (including the
increased mgration of custonmers to non-utility suppliers) wll
be considered in our review of rate plans.

Provider of Last Resort (POR)

After discussing the definitional and other
conplexities of the POLR issue, the Judges expressed the view
that the obligation to serve conprises an obligation that service
be provided wi thout discrimnation on the basis of such
categories as age, sex, and race, or on the basis of economc
status. They recommended that all ESCOs be bound by that
requi renment within the geographic area and with respect to the
custoner cl asses (residential, commercial, industrial, etc.) they
elect to serve.”® \Were every supplier subject to that
obl i gation, they suggested, designating a single POLR would be
obvi at ed.

Whet her mandating the obligation to serve for all ESCGCs
woul d be reasonable in the long termcould be considered by sone
to be an open question. Assunming we had the legal authority to
do so, we would be concerned that inposing such an obligation
coul d unduly constrain ESCOs and thereby inpede devel opnent of

® NYSEG s and RGEE' s Voice Your Choice and Ni agara Mohawk's
geographically concentrated gas retail access outreach and
educat i on canpai gn (GEO Canpai gn) are exanples of a targeted
outreach canpaign, ained at getting a coordi nated nessage from
the utilities and ESCCs regardi ng custoners' ability to choose
during a focused tine period.

© New York adopted this approach for tel ephone conpetitors,
t hereby avoi di ng POLR i ssues.
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the market. 1In the recent HEFPA anendnents, the Legislature
directly addressed this issue by exenpting the ESCOs fromthe
requi renent that they serve all custonmers who request service.
Thus, the RD s recommendations on this issue are noot.

For the present, utilities will retain the obligation
to serve. However, in the longer-term when markets have
devel oped to the point that a | arge percentage of custoners in a
cl ass have m grated and nunmerous ESCCs are offering nmultiple
products to all custonmers, a provider of last resort may no
| onger be needed. "

71

PUBLI C BENEFI T PROGRAMS

Uni versal Service

Concl udi ng that New York statutes and our regul atory
deci sions over the years have established universal gas and
el ectric service as the State's de facto policy (subject to |line
and nmai n extension rules), the Judges recommended that we
explicitly adopt that policy. W see no need to do so, though
exi sting | owinconme progranms, as well as the other practices
taken by the Judges as evidence of the policy, should continue.
Those policies have been successful in addressing the provision
of utility services to the public in a just and reasonabl e
manner, and we see no need to adopt the explicit statenent of
policy. The RD s recommendation in this regard is denied.

" The ESCOs have not been subject to the requirement that service
be provided w thout undue or unreasonabl e preference,
prej udi ce, or disadvantage (PSL 8§ 65(3)).

? As the RD noted (p. 51), there does not appear to be a need for
a provider of last resort for gas commodity for the |arger
i ndustrial classes, due to the fact that nearly 100% of
custoners have m gr at ed.
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Low | ncone Prograns
1. Consensus Stat enent

The Judges reported the parties' success in adopting a
broad consensus statenent on | owincome prograns during the
transition to the end-state and in the end-state itself.” They
recommended adoption of the substance of the statenment (if not
its precise wording) as our |owincone assistance policy.

The transition to conpetition requires the devel opnent
of innovative, market-driven nechanisns for neeting the needs of
| ow-i ncome custoners, and we conmend the parties' efforts to do
so. The consensus statenent includes nmuch that is worthy of
endorsenent; in particular, we note its recognition that
| ow-i ncome needs nust be addressed through a variety of
initiatives, that progranms required in existing agreenents should
be continued, that we nust continually reconcile the conflicting
goal s of funding |lowincone prograns through utility rates while
still reducing prices overall, and that coordination anong
program provi ders should be increased. Aggregation of |owincone
custoners who are then provided service by an ESCO has al so
proven to be an effective strategy, and we encourage its expanded
use. We direct Staff to work with utilities and interested
parties to explore additional opportunities for |owincone
aggregati on prograns.

In view of the need to maintain flexibility in the face
of a necessarily unpredictable future, we will stop short of
endorsing the consensus statenment in all its particulars, and we
wi Il continue to nonitor market devel opnents as they may i npact
the access to reliable energy services by custoners facing
financial difficulties.™

2. Funding of Low Incone Prograns

How | ow i nconme prograns should be funded presents a
subset of the issues considered in the parties' consensus
statenent. Anong ot her things, the Judges reconmmended pl aci ng

® The consensus statenment appears at RD 98-99 and i s reproduced
as Appendix E to this policy statenent.

" Cases 94-E-0952, et al., supra, Opinion No. 96-12 (issued
May 20, 1996), p. 28, n. 1.
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pri mary enphasi s on conpetition-based nechani sns such as
aggregation prograns, with no inmmediate increase in the extent to
whi ch | owincone prograns are funded through utility rates. They
al so proposed creation of a gas systens benefit charge (SBC) to
parallel the existing electric SBC and renove that asymetry
bet ween the two energy sources; the electric SBC woul d be
adjusted to avoid any increase in the overall revenues coll ected
t hrough the charge. They recommended as well the continued use
of nmultifaceted programofferings, including rate discounts where
appropriate, as part of a package of assistance designed to keep
| ow-i ncome custoners on the system

Here, too, we see no need for sweeping policy
pronouncenents. It is enough to reaffirmthat |owincone
prograns require adequate funding and that we nust continually
reassess the sources of that funding. Wth respect to the
creation of a gas systens benefit charge, we recognize that there
are inportant public benefit issues that warrant our attention.
W will not, however, decide our policy regarding such issues
here. Instead, that issue will be deferred for |ater
consideration, and we nmay choose to address the possible nerits
and structure of a gas system benefit charge concurrent with our
future consideration of the electric systembenefit charge.

Public Benefits and Conpetition Councils

The Judges recomended establishing a Public Benefits
Program Council and a Conpetition Council, each with specified
responsibilities. W see no need, however, for structures of
this sort. The issues that arise during the transition to
conpetitive markets, and there will be many, can be addressed
t hrough on-goi ng di scussions anong Staff and interested parties
and can be brought to our attention as needed. Adding an
additional level of review would |likely be counterproductive.
These recommendati ons of the RD are deni ed.
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COWM SSI ON AUTHORI TY AND RELATED LEGAL | SSUES

The Judges reported in detail on the parties' debate
over our legal authority to take various steps discussed anong
the parties during this proceeding. Because we are now sinply
adopting a policy and vision statenent that provides guidance for
future devel opnents, but inposes none of the requirenents whose
legality was debated anong the parties, we need not resolve now
the I egal issues beyond those views expressed here. W wll
further consider issues of our jurisdiction if and when they
becone pertinent as a practical matter.

SUMVARY

The Comm ssion appreciates the efforts and i nput of the
many parties that have participated in this proceeding. W are
encouraged by the progress that the parties and our Staff have
made since the issuance of the RDin preparing the infrastructure
to make energy conpetition successful. Qur policy of allow ng
experinmentation has resulted in a nunber of highly successful
approaches. The best of these practices can now be applied
statew de, and they have the potential to transformthe New York
mar ket pl ace into the vibrant entity that we have envi sioned since
we began the process of restructuring in the md-1990's.

The infrastructure changes necessary to support
conpetition are nowin place (e.qg., divestiture of generation, a
reasonably conpetitive whol esal e market, consuner protection
rules, EDI, and UBPs), and therefore we have the opportunity to
i ntroduce new prograns, sonme as proposed by the parties. In
addition, conpleting this conpetitive framework positions New
York to remain in the forefront of retail energy market
conpetition. W encourage all interested parties to work with
Staff ™ to devel op innovative initiatives that will continue to
foster conpetition.

G ven the numerous tasks we have assigned to Staff, we
recogni ze that prioritizing its efforts will be required.
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The Conmm ssion orders:

1. The utilities (Consolidated Edi son Conpany of New
York Inc., Orange and Rockland Uilities, Inc., Central Hudson
Gas & Electric Corporation, New York State Electric & Gas
Cor poration, Rochester Gas and El ectric Corporation, N agara
Mohawk Power Corporation, National Fuel Gas Distribution
Cor porati on, KeySpan Energy New York, and KeySpan Energy Long
| sl and) shall prepare plans to foster the devel opnent of retail
energy markets in collaboration with Staff and other interested
parties, as discussed herein.

2. This proceeding is continued.

By the Conmm ssion,

( SI GNED) JACLYN A. BRI LLI NG
Secretary
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STRAW PROPOSAL 2
February 26, 2001

This proposal does not necessarily represent Staff’ s or the
Department’ s position nor are we bound by it in any way.

l.Vision:

Ensuring the provision of safe, adequate, and reliable electric and
gas service at |lower overall costs to consunmers is the primry goa
of devel opi ng conpetitive markets.

Competitive markets should be relied upon for providing all products
and services that result in nore choices and val ue for custoners.

The utility delivery function will continue to be a nonopoly
service. The remaining utility functions, including retailing and
custoner care services, will be or have potential for becom ng
competitively provided by non-utility companies.In the |ong run, and
dependi ng on how the market develops, the utility’ s function is
expected to be delivery service.

Regul ati on shoul d continue for the remaining nonopoly functions, and
shoul d facilitate the devel opnent of workably conpetitive markets,
nmonitor the functioning of those markets, establish consuner
protections for all consuners, and address the needs of consuners
who are not served by the conpetitive markets. Regul atory oversi ght
shoul d be rel axed as markets becone nore conpetitive.

| mplementation:

There are several steps in getting to this |ong-termvision.

UNBUNDLING

Ful Iy unbundling retailing services will enhance the devel opnent of
competitive retail markets. The Comm ssion inmedi ately shoul d
institute a proceeding to address generic policy issues related to
unbundling with a goal of establishing an appropriate |evel of
uniformty in calculating back-out credits.

MARKET PRICE PASS-THROUGH

o Large Custoners

e (Aas
- Most large volume natural gas custoners have al ready switched
fromthe utility to marketers for comodity service. The |arge
custoners that still purchase bundl ed gas service fromutilities
general ly pay a nmarket-based price.



eEl ectric

- Uilities should be required to offer their largest electric
custoners (i.e., those with interval netering) rate options
reflecting the straight pass-through of hourly market electricity
prices.1 In the long run, such pricing options will need to be
coupl ed with appropriate custonmer outreach and educati on prograns
and further supported by market offerings to custoners of |oad
managenent and ot her price-responsive program packages that wll
enabl e custoners to better manage their operations in a market-
based pricing environnent.

o Small Custoners

e (Aas
- The Conmission has already required gas utilities to take action
to nmitigate price voIatiIity.2

eElectric
- A purchasing practices policy statement for electric utilities
shoul d be established, simlar to that already in place for gas.

- At this tinme, electric utilities should nmanage their supply
portfolios to, anong other things, reduce custonmer exposure to
price volatility. This can be phased-out as the conpetitive
mar ket devel ops.

- Once criteria (a) and (b) listed bel ow under Preconditions,
Ti mi ng/ Process, have been net, utility rates that are nore
reflective of a straight pass-through of market-based prices for
commodity, capacity and other ancillary services should be
extended to the incunbent’s smaller commercial and residential
custoners. Such utility pricing options will need to be coupl ed
wi th appropriate customer outreach and education prograns.

UTILITIESEXIT COMMODITY FUNCTION (MODEL 2) ONCE PRECONDITIONS
ARE MET

-The nost direct way to establish a robust conpetitive market is
for utilities to cease buying and selling commodity (see the
Conmi ssion's Novenber 1998 Natural Gas Policy Statenent wherein
t he Commi ssion envisioned gas utilities exiting the nerchant

! See Case 00-E-2054, In the Matter of a Status Report on the
Demand/ Supply Conponent of the Departnment’s Electric price and
Reliability Task Force Including Recommendations for Specific
Uility Actions on the Denand-Side, Order Requiring Filings and
Reports on Uility Demand Response prograns (issued Decenber 20,
2000) .

2 See Case 97-G- 0600, In the Matter of the Commi ssion’s Request for Gas
Di stribution Conpanies to Reduce Gas Cost Volatility and Provide
Al ternative Pricing Mechanisns, Statenment of Policy Regarding Gas
Purchasi ng Practices (issued April 28, 1998).
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function in three to seven years). Electric and Gas utilities are
expected to be out of the commobdity function, i.e., buying and
selling electricity and gas, for all customers.

Before the conplete exit, however, the Conmm ssion needs to be
assured that the preconditions identified bel ow have been net.
These criteria my be satisfied at different tinmes for gas and
electricity and for large and small custoners.

PRECONDITIONS, TIMING, AND PROCESS

o Preconditions- Before utilities exit the nerchant function the
Commi ssion needs to be assured that the following criteria have been
met :

(a) “Workably conpetitive whol esal e markets” exi st;

(b) New York State registered ESCOs/ nmarketers are collectively able
and willing to provide reliable service to the appropriate market;

(c) Mechanisns are in place to provide access to electric and gas
service to all consunmers who need service but are unable to secure
it in the conpetitive markets (see POLR and Low I nconme sections
bel ow) ;

(d) There is general public acceptance of energy market restructuring
and a reasonabl e expectation that greater |evels of custoner
mgration to conpetitive providers will create additiona
opportunities for all custoners to save and to benefits; and

(e) Potential |egal inpedinments are addressed.

o Timing/Process- The timng for utilities to exit the commobdity function
wi || depend on how well the above conditions are satisfied. A nulti-
st akehol der “Conpetition Council” should be established to nonitor
the status of wholesale and retail conpetition, and to report to the
Comm ssi on when the above criteria have been net. The specific
nmeasures to determ ne that these criteria have been net wll be
established with input fromall parties. The follow ng framework is
suggest ed:

ewithin three nonths after an order in this proceeding - parties
decide on netrics for determ ning when the above preconditions
(a) - (e) have been achieved,

e twelve nonths after an order in this proceeding - reviewthe
status of the whol esale narket to ensure that specific criteria are
et ;

stwenty-four nmonths after an order in this proceeding - review
the status of retail issues [pre-conditions (b), (c) and (d), above]
to ensure that specific criteria are net;

stwenty-five to forty-eight nonths after an order in this
proceedi ng (assum ng that the 12 and 24 nonth revi ews were
successful) conduct a coordi nated statew de outreach canpaign
educating customers that the utility is exiting the commodity
busi ness, coordi nated outreach coul d be conducted sooner to educate
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consuners on other energing conpetitive issues, depending on the
need;

eForty-eight nonths after an order in this proceeding -
utilities are expected to exit the commodity business.

UTILITIESEXITING RETAIL FUNCTIONS (MODEL3)

The opening of sonme retail functions (billing and electric metering)
to conpetitive markets is currently in progress. Before the
utilities cease providing retailing functions (Mdel 3), however,

t he Conmi ssi on nust be assured that conpeting ESCGs/ marketers have
the infrastructure to provide the retail services. This issue should
be revisited within the next few years to assess the ability of the
mar ket pl ace to provide these services. However, individual utilities
shoul d not be precluded fromvoluntarily seeking to exit the retail
function sooner,as long as there is a showi ng that the marketpl ace
is ready and capabl e of providing these services (sone of the yard
sticks to gauge whether the marketplace is ready mght.-4-include
per centage of custoner/load mgration experienced to date, nunber of
ESCO mar ket er choi ces avail able to serve custoners, custoner
satisfaction with ESCOs/ marketers, collective ESCO narket er
infrastructure in place to handle retail functions for nillions of
consuners) .

1. Consumer Protections:

Devel opnment and i npl enentation, including enforcenent, of nodified
consuner protection rules appropriate to neeting the needs of
consuners in a conpetitive marketplace is essential for the well-
bei ng of all New Yorkers. Changes may be needed to HEFPA and Non-
Residential rules, and the nodified rules should be aligned with

ot her existing statutory requiremnents.

Al'l service providers in New York are expected to abide by a
standard basic | evel of consumer protection rules. The parties
shoul d devel op these standard rul es.Specific areas to be considered
i nclude di sclosure requirenments, service quality standards, fair

trade practices (e.g., anti-slammng, anti-redlining), and conpl ai nt
resolution. Mdre consuner protections nmay be needed during the
transition phase (e.g., limtations on prepaynents, marketing codes

of conduct). Experience would allow for the refinenent and

nmodi fication of those protections, to achieve an appropriate bal ance
bet ween the strengthening of consunmer trust that they create, and
the costs they inpose on marketpl ace participants. Once there is a
vi brant conpetitive retail market, some of the protections may be
rel axed.

The Commi ssion should investigate and resol ve custonmer conplaints
agai nst ESCGs. This could be acconplished through alternative
di spute resolution and other nediation techniques.



Customer Migration Strategy:

Ideally, full custoner mgration to conpetitors shoul d happen
voluntarily. This has occurred for |large gas customers and may in
fact occur for large electric custoners. Voluntary mgration should
and will be strongly pronoted through custonmer education and

cust oner choi ce.

ESCO mar ket er price nmechani sms and val ue-added services should give
consuners new options over current utility offerings. In addition
utility price signals (e.qg., utility recovery of sone stranded costs
via comodity charges) could also help facilitate customner

m gration.

. Provider of L ast Resort:

The POLR entity or entities will have the responsibility of
satisfying “obligation to serve” and attendant consumer protections.
As long as the utilities provide cormmodity service to some cl asses
of custonmers, they will continue to be the POLR for commodity
service to custoners in those classes. During the transition,
however, utilities should be encouraged to outsource POLR functions
(i.e., inplenent POLR pilots). Once the utilities fully exit the
commodity function, other entities will discharge this
responsibility. The POLR entity could be different for electric and
gas industries and different by custoner group, and should be
approved by the Conmission. The utilities may also bid for providing
POLR service. The preferred approach is the one where one or nore
entities provide POLR service on a regional or statew de basiswth
the “obligation to serve” not inposed on all ESCGCs. It is expected
that in the end-state, the POLR will serve “transient or gap”
custoners only, and not necessarily have a | arge custoner base.

A pre-requisite for establishing the new POLR entity or entities is
the continuity of the obligation to serve. Reliability nmust be
ensured. The sol ution nust address the term of obligation and what
wi Il happen if one or nore entities are unable to fulfill PCOLR
obligations during, or at the end of, the term

Wth regard to POLR pricing to consuners, price offerings could
i nclude both fixed and variable prices as options. The variable
price could be formul a-based, approved by the Conm ssion.

Assuming all ESCOs do not have the obligation to serve, a
competitive process involving i ssuance of an RFP should be used to
select the POLR entities. The term should be at | east a one-year
period with possible provision for extensions to two or three years.
Bi dders should be able to bid across utility territories, by fuel
type and/or service class, to allow serving nultiple areas or the
entire state. Evaluation of RFPs nust consider the technical and
fi nanci al competence of the bidders and terns of the proposed
service offerings. Renewabl e energy sources could al so be considered
in the selection process. A process is needed to provide guidance on
how, if at all, the terns could be changed during the term |If
sui tabl e bidders are not found, the PSC can designate an entity (a
government al body, NYPA, incunbent utility, etc.) as the POLR or
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solicit a qualified bidder under negotiated ternms. An interimPOLR
coul d be designated by the PSC in case of default.

POLR oversight is expected to involve pricing, service quality,
consuner protections, econonmic viability and a process for back up
in the event of POLR failure. This will require the collection of
data regardi ng conpl aints and ot her conpliance nmeasures. It wll

al so involve a process for nonitoring and probl emresol ution, as
wel |l as provision for enforcenment and disqualification as conditions
and qualifications may change over tine. Sonme |inmited nunber of
servi ce standards (addressing reliability, safety etc.) should be
devel oped that qualifying bidders would be subject to. A publicly
avail able report card on POLR performance is recommended and shoul d
be periodically issued by the Comm ssion. POLR oversight role
shoul d be expanded to include other stakehol ders besides the PSC
(e.qg., consuner groups and other representatives of the comunity)
on a voluntary basis in an advisory role, working w th Departnent
staff, subject to the Conmi ssion's decision making authority.

V. Low Income Programs:

The energy burden on | owincome custoners shoul d not be worsened as
a result of the devel opnment of conpetitive markets. The conti nuing
needs of |owinconme custoners both in the end-state and during the
transition to the end-state nust be addressed through | owincone
prograns and other initiatives. Appropriate funding resources should
be assured to address the needs of |owincone consuners.

Mar ket - based sol utions, where possible, should be devel oped to
address the needs of | owincone custoners.

In the long run, the financial support needed to assist | owincone
custoners shoul d be derived from broad-based public funding. For the
transitional period, however,surcharges on bottleneck functions
(e.qg., pipes and wires) would be a reasonable alternative mechani sm
for achieving these benefits, the loss of which would not be in the
public interest. Such cost recovery nechani sns are reasonabl e
because | ow i nconme prograns help to at |least partially avoid
collection related and working capital costs on unpaid bills that
are borne by all custoners, as well as collateral costs to

gover nment soci al service agenci es.

A basic level of reasonably affordable service nust be maintained
for lowincome custoners. Coordinated programinitiatives that

i nclude prograns inplenmented by utilities as well as alternative
provi ders shoul d be devel oped. The sources of program fundi ng shoul d
be considered in program design and inplenmentation. Sone of the
components to be considered part of a coordinated statew de

| owi ncone program could include the follow ng:

e Targeted energy efficiency and weat heri zation neasures - to
reduce usage and overall energy costs for paynent-troubled
| ow-i ncone consuners and address the concern that | owincone
househol ds tend to live in poorly maintained housing stock.
e Energy education and budget counseling prograns - to help
custoners manage energy affordability probl ens.



V1.

e Forgiveness of arrears linked to inproved prospective paynent
behavior - to inprove revenues from Il owincone customners.

e A*lifeline” discounted rate (w thout distorting economic price
signals) - to reduce energy burden. Such a discount should be
applied to delivery rates, in order to maintain custoner
entitlement whether the custoner stays with the utility for sales
service or mgrates to a conpetitive supplier.

e Market-based solutions, such as aggregation progranms - that all ow
| owi ncone custoners an opportunity to enjoy the benefits of a
competitive market, as well as providing a savings to counti es,
muni ci palities, or other entities that seek to aggregate | ow
i ncome custoner | oad.

e Reducing overall energy rates to achieve | ower consumer prices
and funding | owincone prograns through energy delivery rates are
competing goals that need to be continually reconciled. The
future sources of funding for |owinconme progranms need to be
exam ned on an on-goi ng basis.

Public Benefit Programs:

A conpetitive market may not necessarily provide all energy
efficiency, renewabl es and R&D prograns that are in the public

i nterest because demand for these activities in a conpetitive market
is driven by the benefits derived by the purchaser rather than the
benefits to society as a whol e. These prograns provide inmportant
environmental benefits that are difficult to obtain through markets.
Ideally, the financial support needed for these programs should be
derived from broad-based public funding.

Energy Effici ency/ Renewabl es/ R&D prograns (fuel -neutral) could be
funded froma conpetitively neutral Public Benefits Charge assessed
on all electric delivery rate custoners until the nmarket neets the
soci etal needs that the prograns are designed to address or broad
based fundi ng approaches can be i npl enment ed.

Such energy efficiency/renewabl es/ R&D prograns coul d be inplenmented
by a single entity to be designated by the Comm ssion (e.d., New
York State Energy Research and Devel opment Authority) as program
adm ni strator.

A mul ti-stakehol der forum could be established to assist with
defini ng needs and objectives, setting fund requirenents, review ng
compl i ance and ot her standards for participation, as well as
periodically assessing whether the market is nmeeting the societal
needs that the programis designed to address.

The Public Service Conmission will adnminister a process that wll
aid inits determ nation of the anpunt and oversi ght of the
collection of the funds as part of its regulation of the T&D
compani es.



e Gas custonmers should continue to fund utility-based R&D as per
exi sting Conmmi ssion orders. 3

VI1I. Agaregation:

e W expect that clarity and commnality in | anguage will facilitate
the transition to conpetition. As a first step, we offer the
following definitions. Once consensus is reached on definitions, the
parties shoul d devel op necessary business practices and |i st
requirements for new entities.

Aggregator reans any person or firmjoining two or nore custoners into
a single purchasing unit to negotiate the purchase of electricity
and/ or natural gas from ESCO mar keters. Aggregators may not sell
or take title to electricity or natural gas. ESCO marketers are
not aggregators.

Broker mreans a firmthat acts as an agent or “nmddle man” in the sale
and purchase of electricity or natural gas in the whol esal e
mar ket, but never owns the electricity or gas.

ESCOneans an entity that can perform energy and custoner service
functions in any conpetitive environnent, including buying and
reselling of electricity and natural gas and assistance in the
efficiency of its use. [nodifications fromthe PSC definition]

Marketer neans an entity that can perform energy and custoner service
functions in any conpetitive environnent, including buying and
reselling of electricity and natural gas and assistance in the
efficiency of its use.

Registered Aggregator neans any non-profit, public interest organization,
governmental entity or private firmthat provides one or nore of
the foll ow ng: conducts outreach and education to small use
custoners; acts as procurenment agent for targeted end-users,
negotiating pricing, ternms and conditions with ESCO marketers and
of fers the package to the custoners; renders bills on behalf of
t he ESCO mar ket er; and mmi ntai ns on-goi ng custonmer service
rel ationships with the aggregated custoners. Registration with
the PSC is voluntary. The PSC Wb site will list registered
aggregators.

Restricted ESCO/marketer means a firm or governnental entity that takes
title to electricity or natural gas on behalf of two or nore
service end points (defined custoners or for its own use), which
are defined when registering with the Departnment of Public
Service such that others are precluded fromjoining or
participating. Restricted ESCO marketers are not |isted on the
PSC Wb site.

3 Case 99- G 1369, Petition of New York Gas G oup for Permi ssion to

Establish a Voluntary State Fundi ng Mechani smto Support Medi um and
Long Term Gas Research and Devel opnent (R&D) Prograns, Untitled
Order (issued February 14, 2000).
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SalesAgentsneans a separate person or firmthat matches buyers and
retail sellers of electricity or gas, playing no role beyond
custoner acquisition.

We expect the marketplace will provide consuner information about
ESCO of ferings and performance of ESCOs and aggregators in an
unbi ased manner. Access to information on ESCO marketer offerings
also will continue to be provided on the PSC Wb Site.

VI1Il. Additional Transition M easur es:

Uniformity in ESCO custoner, utility business interaction practices
shoul d continue to be pursued, i.e., continue to inprove the UBP.

Any econoni c devel opment or flex rates offered by i ncunmbent
utilities to large custonmers in the future should be conpetitively
neutral, should cover the incunbent’s margi nal cost plus a
contribution to fixed costs and preferably should be adnini stered as
di scounts to standard delivery service rates.
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Amerada Hess Cor poration (Hess)

Auctions: Hess would support wholesale auctions if they are used only for residential customers
that stay with the utility or with the provider of last resort. Hess does not support retail
auctions since this does not allow the ESCO to build a long-term relationship with the
customer.

Capacity: Hess urges areduction of the proportion of backup capacity held by utilities. It urges
the Commission to set areliability standard and allow the ESCOs to determine how best to
meet that standard. Hess does not object to a mechanism by which capacity could follow the
customer in the event that the ESCO exits the retail program. However, Hess does not agree
that the capacity should necessarily go to the utility.

Consumer Outreach and Education: Hess believes that there is some value in a coordinated
marketing and education approach. However, ESCOs marketing to the larger customers
should not be hampered by a statewide program.

Contract Disclosure: Hess advocates making commodity information regularly available since
it helps ESCOs plan their pricing strategies and is an intermediate step toward the utility
exiting from the merchant function.

End-State Vision: Hess believes the Commission's ultimate goal should be the exit of the
utilities from the merchant function. Thiswill require establishment of a clearly defined end
state that eliminates the utilities from provision of commodity service for both gas and
electricity.

Hedges. Hess notes that utilities should not be allowed to hedge. However, in the short term if
hedges are necessary, they should be assigned to smaller customers rather than larger ones.
Costs should be recovered in a manner that ensures that retail access customers do not cover
costs associated with service to sales customers.

Incentives. Hess does not believe utilities should get an incentive to reduce commodity costs.

Price: Hessisin favor of guidelinesthat provide uniform price computations and the
requirement that utilitiesinstall interval metersfor al large commercia and industrial
customers. In addition, Hess does not believe utilities should be permitted to offer fixed price
products. As an interim step, Hess recommends that monthly forward prices be utilized by
the utilities for their electric commodity offerings, with the eventual goal being a switch to
hourly pricing.

Calpine Corporation (Calpine)

Auctions. Overall, Calpine believes that the cost savings possible through preserving contract
flexibility outweigh the efficiency gains of an auction.
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Hedges: Calpine recommends hedging smaller customers rather than larger customers, for
longer periods. Retail customer flexibility would be increased if the resource adequacy
component of service (generating capacity purchases) were unbundled from the price hedging
services (energy and ancillary services).

Price: Calpine notes that the only way to ensure that prices are competitively determined isto
time purchases of capacity consistent with the lead time for new entry. Thereis no substitute
for determination of competitive prices through the market; in the case of generating unit
capacity services, thiswill require longer lead time procurement by load serving entities.

Central Hudson Gas and Electric Corporation (CHG& E)

Aggregation: CHG& E supports the encouragement of customer aggregation, particularly for
[ow-income customers.

Auctions: CHG& E recommends that an RFP process be encouraged, but not required by the
Commission.

Capacity: CHG&E statesthat if utilities are required to purchase capacity for ESCOs, there
should be minimum purchase requirements and utilities should get full recovery of al
capacity-related costs.

Customer Outreach and Education: CHG& E recommends voluntary coordination and would
offer its servicesto all ESCOs toward this goal.

Hedges: CHG&E believes that utilities should be allowed to hedge at their own discretion. It
supports the selective use of long term contracts to blend into a portfolio.

I ncentives. CHG& E does not believe incentives to reduce commodity costs are necessary and,
in fact, may be counterproductive.

Price: CHG& E recommends guaranteed savings off the utility's full service price to encourage
migration, with ESCOs guaranteeing the discount at their expense. Any gain or loss resulting
from migration should be included in commodity rates. CHG& E supports hourly day-ahead
prices for large customers and maintaining hedged services for smaller customers.

Switch and Save Program: The company currently offers purchase of receivables 'without
recourse’ to ESCOS and is reluctant to reverse course and convert to ‘with recourse’.

Utility Role: CHG& E has proposed that it is now appropriate to eliminate itself as a supply
option for itslargest electric customers, except as a POLR supplier, and has outlined a plan to
do so.

Centrica/Direct Enerqy (CDE)

Auctions. CDE recommends auctioning blocks of mass market customers with asingle retail
price for al customers who do not select an ESCO. Auctioned customers would get a one-
year fixed price with an assigned ESCO unless they choose another ESCO. At the end of the
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one year term, customers that have not affirmatively switched to an ESCO remain with the
ESCO that was assigned to them and get market prices. CDE believes this method creates an
ESCO incentive to keep prices and service options competitive. Commercial and Industrial
customers should get a market price pass through, with no hedged portfolios. CDE opposes
wholesal e auctions because it believes they only benefit generators and could slow utility exit
from the marketing function.

Hedges: CDE does not recommend the use of long-term contracts, particularly by utilities.
Further, if there are any cost/revenue mismatches because of hedges, no commodity costs
should be contained in distribution rates.

Price: Asafirst step, commodity and retail services should be structurally separated (like Texas
and the United Kingdom) so that utility commodity charge is not subsidized.

Community Energy (CE)

Customer Outreach and Education: CE recommends creation of a"Green Power Marketing
Committee" consisting of Staff, utilities, and green power suppliersto work on collaborative
public education efforts and develop common statewide green power themes to increase green
power choice awareness. CE believesit is necessary to track and reconcile generation supply
against customer purchases through environmental disclosure.

Hedges: CE statesthat it isimportant to develop new wind generation facilities and other
renewable facilities and to make green power supply available to consumers, thereby meeting
market and policy goals. CE contends that it isimportant to explore innovative ways for
utilities to support purchase power agreements.

Price: CE believesretail customers should be allowed to actively choose green products.

Con Edison Solutions (CES)

Auctions. CES supports wholesale procurement for mass market customers as the best way for
utilities to firm up supply costs for customers who remain with the utility. CES recommends
that auction rules and results (CES prefers New Jersey's BGS style auctions) be public
information, with the information released at an appropriate time.

Customer Outreach and Education: CES believes the Commission should focus on increasing
customer awareness. It does not believeit is practical to coordinate utility and/or ESCO
marketing campaigns due to differences in campaigns and business strategies.

Hedges: CES believes thereis no need for prospective hedges. Utilities should hedge asllittle as
possible (limited to mass market customers) and pass though market prices. Short term (1 and
2 year) contracts are workable but, due to alack of liquidity, 3 year terms are not appropriate.

Price: Utilities should pass through real time market prices to the largest customers, specifically
hourly rates wherever possible. Pre-existing supply contracts or owned generation should be
reflected in delivery rates.



Switch and Save Program: CES notes that purchase of receivables resolves uncollectible
concerns. These programs are highly effective at increasing awareness, facilitating migration,
and reducing acquisition costs. Utilities should consider incorporating some form of purchase
of receivables model into their single bill offering.

Consolidated Edison Company, Inc. /Orange & Rockland Utilities, I nc. (Con Ed/O& R)

Aggregation: Con Ed/O&R are not aware of any specific barriers to aggregation although it
believes that there are some legal obstacles that have been encountered in considering
implementation of alow-income aggregation program.

Auctions. Con Ed/O& R would support atrial auction for electric customers, similar to the New
Jersey BGS model or recently authorized D.C. auctions, as atransition measure. However,
Con Ed/O&R cautions that auction outcomes in highly constrained load pocket areas like
New Y ork City are usually uncertain, and the Commission may have to guarantee recoveries.
Accordingly, the Commission should not decide to proceed in a generic way. It does not
believe thereis aneed for auctions for gas customers because the gas market is already
transparent.

Capacity: Con Ed/O&R contend that if ESCOs are willing to enter into capacity contracts, it
reduces the need for utilities to do so. It iswilling to continue its requirement to obtain
capacity, but believes that ESCOs must have a corresponding capacity obligation.

Contract Disclosure: Con Ed/O&R state that revealing prices would increase bid prices;
accepted bids would automatically become floor prices under which no new bidder would
offer, knowing the utility had accepted that price already.

Customer Outreach and Education: Con Ed/O& R believe that no facilitated coordination is
necessary.

Hedges. Con Ed/O&R believe utilities should continue to hedge for residential and small
commercia customers, but would not object to guidelines outlined in the Commission’'s Gas
Policy Statement on the basis that the Commission extends presumption of prudenceif it
follows guidelines. In general Con Ed/O& R are opposed to long term contracts since
financial markets are the best arbiter of merchant project need. Con Ed/O&R believe other
efforts may make more sense, including streamlining and expediting the Article X process. It
recommends that the Commission review this issue on a utility-by-utility basis to determine
impacts. Further, Con Ed/O& R believe that any future utility long term contracts should have
Commission pre-approval and utilities should be rewarded for the higher risk of entering into
contracts.

I ncentives: Con Ed/O& R recommend that the Commission provide meaningful and achievable
utility incentives, where migration goals and recovery of costs and lost revenues are aligned.
The utility must fully recover unavoidable costs and lost revenues associated with migration.
If the Commission devel ops alternative incentive mechanisms that do not have arbitrary
effects, those should be resolved within individual utility rate cases.



Price: Con Ed/O& R recommend that any gains and losses from hedging full service customers
should be reflected in the commaodity charge as a non-bypassable delivery charge or credit,
applicable to both full service and retail access customers, instead of the delivery charge,
because utilities should not have to absorb the financial risk of migration. For Con Edison
electric, these costs are currently reflected in delivery charges, but the company believesthis
should be changed.

Switch and Save Program: Con Ed/O&R are interested in this program if it proves feasible but
does not believe it should be assumed that results will be the same in another service territory.
It does not believe that any aspect of the program should be imposed on any other utility, in
particular purchase of receivables. The issues should be resolved on a utility-by-utility basis
in proceedings, where utilities can be granted appropriate protections.

Constellation NewEner gy, I nc. (Constellation)

Auctions. Constellation believes that mass market customers should be supplied by utility viaa
competitive solicitation process, either through an RFP process or in an auction, with a
minimum of 6 month terms and a maximum of three year terms, with monthly adjustments.
Constellation prefers an RFP process to procure wholesale full requirements to obtain a fixed
price offering.

Aggregation: Constellation believes that the benefits of aggregation are best assessed by the
marketplace. Since larger customers are aready effectively aggregating, it sees provider of
last resort (POLR) service functions as an aggregation service for small customers. However,
Constellation believes that mandatory aggregation is unnecessary and creates additional risk
and uncertainty for wholesale suppliers, raising the cost of POLR service.

Contract Disclosure: Constellation states that prices bid by potential wholesale suppliers are
competitively sensitive and should be kept confidential.

Customer Outreach and Education: Constellation believesthat thereis aneed for accessible
customer data from the utility and that the Commission should participate in and facilitate the
education campaigns of utilities. However, there should be no increase in requirements upon
ESCOs and the Commission should not be in charge of ESCO programs and marketing.

Hedges: Constellation believes contract lengths should be limited to specific rate classes, with
mass market customers receiving limited fixed price service and others getting real time
pricing service.

I ncentives: Constellation states that there should be no incentive mechanism for utilities to
participate in the commodity business.

Pricec  Constellation notes that residential and small commercia customers need stable fixed
prices. It believes that the tariff price to beat should be the real time price or an index of spot
market prices, there should be no utility multiple pricing options and existing back-out credits
should be kept until unbundling is completed



Consumer Protection Board (CPB)

Capacity: CPB notesthat if the utility isthe provider of last resort and isrequired to maintain a
certain level of capacity, it should be able to recover any losses incurred due to customer
attrition. If marketers, however, can effectively compete with the utility, the utility should
bear that risk as a market participant, and ratepayers should not compensate the utility for
commodity not supplied.

Customer Outreach and Education: CPB recommends effective coordination of utility and
Commission programs, funded through regulated rates and limited to the effective,
productive, and efficient delivery of information. It notes that there should be no coordination
with marketing campaigns of individual ESCOs, but there should be a coordination of overall
industry efforts to increase consumer awareness.

End-State Vision: The Commission should resolve the unbundling case and standardize
programs and policies affecting ESCOs and competition throughout the state.

Hedges: CPB states that some price hedging is necessary for the mass market and long term
contracts (as part of a balanced portfolio) are vital to the interest of consumers and should be
part of utilities overall supply portfolio. ESCOs should also enter into long-term bilateral
contracts for supply.

I ncentives. CPB contends that incentives to reduce commodity costs are not needed because of
current Commission oversight obligations.

Switch and Save Program: CPB recommends that this program be replicated in other service
territories, including guaranteed savings over utility commaodity service for aninitial period,
unlimited switching, and utility consolidated billing.

Department of Public Service Staff (Staff)

Aggregation: Staff recommends that the Commission undertake a pilot program with an
interested utility that would allow customers the opportunity to opt into aggregation pools
(either residential or small business) for electric and/or natural gas commodity service.
ESCOs would be selected though competitive bidding to supply the pools. Staff further
recommends that the Commission foster affinity group aggregation by matching interested
groups with ESCOs that serve the entire state.

Auctions. Staff recommends that the Commission require utilities to use an auction process to
switch blocks of large as well as mass market customers to ESCO commodity service. Under
aretail opt-in program conducted by the utility, customers may choose to participatein a
program switching them to the winning ESCOs to supply their power. Once willing
participants are identified, a bidding process would be established, with the intent of
switching those customers to the winning ESCO(s). Under this scenario, the utility could
maintain the billing services and purchase ESCOs' accounts receivableif the utility and
ESCO agree to that arrangement. Details of the auction process should be worked out by each
utility with input from parties.



Back-Out Credits: Staff recommends eliminating, wherever feasible, the use of electric spot
market price-based commodity back-out creditsin cases where a utility's actual electricity
sales service rate is not a pass-through of market prices, but is, instead, a hedged or otherwise
different price.

Billing: Staff recommends adoption of a more standardized unbundled bill format with content
that provides consumers plain language information to assist them in making competitive
choices. Aspart of that process, Staff recommends the unbundling of the utility retail sales
service bill to separately reflect prices paid for each service provided by the utility. Utility
consolidated bills for combined ESCO and utility services should be similarly unbundled and
structured.

Capacity: Staff recommends that atariff provision requiring that agreements among utilities and
ESCOs provide for capacity to follow customer loads. If the utility is acquiring capacity
specifically for ESCO-served loads on its system, the ESCOs must commit to take that
capacity. If autility releases excess capacity that becomes available due to increased
migration, an ESCO should not have to make a specific commitment in obtaining this
capacity because the capacity was not acquired specifically for it. The Commission has
allowed the utility, in areas where capacity istight, to purchase incremental pipeline capacity
and make capacity available to ESCOs at its average cost of capacity. That program is ending
and Staff recommends that it be reexamined. If ESCOs provide their own capacity, it is
critical that the utility have access to that capacity in the event the ESCO either defaults or
decidesto exit the market.

Consumer Outreach and Education: Staff recommends that the Commission facilitate the
alignment of utility, Department, and ESCO marketing and outreach efforts on aregular basis.
Utility-sponsored marketing and customer education campaigns beyond the coordinated
efforts should also be encouraged. Implementation of Market Match and Market Expo
programs to encourage exchange of customer information between customers and ESCOsis
recommended. Staff also supports afocused effort to create an "applesto apples’ price and
service comparison information guide to assist customers in deciding whether to select an
ESCO or remain with their utility. In addition, Staff recommends defined enrollment periods
preceded by strong, tightly coordinated marketing campaigns to stimulate mass market
customer awareness and interest in retail access subscription.

Contract Disclosure: Staff notes that, on a going forward basis, information on the status of
utility portfolios, provided periodically, would be of enormous benefit to ESCOs and the
marketplace in general. However, some of the utility supply contracts may contain terms and
conditions that contain sensitive information. Such contract terms should be afforded trade
secret statusiif it is demonstrated that its public disclosure could unduly harm customer or
supplier interests.

Customer Enrollment: New Y ork has required that the utility customer account number be
used to identify a customer being switched to an ESCO. Staff recommends that, in situations
where the consumer is physically present, a process that accepts awet signature from the
customer requesting the utility to provide the account number and enroll the customer should
be acceptable.



End-State Vision: Staff urges the development and Commission adoption of asingle vision and
model for the future competitive marketplace in New Y ork, referencing target dates for
moving the individual utility franchises toward a more unified statewide market.

ESCO Purchase of Utility Services. Staff believes that the ability of ESCOs to buy some of the
utility's services on awholesale basis for resale would be valuable. It would allow ESCOs to
gradually build the “back office” functions necessary to provide all these services and
continue to collect revenues to write down the capital investments it has made, thereby
reducing its stranded costs.

Hedges: For the medium to largest standard tariff service C&1 electricity customers, Staff
recommends that utilities not offer any new hedged commodity service but, instead, move
toward passing through spot market prices. For residential and small C& I (mass market)
customers, Staff recommends that electric utilities offer a more stable pricing scheme for the
next several years through the construction of a balanced utility portfolio, consisting of supply
purchases in the spot market, short term and long term markets, and financial hedges. Staff
does not recommend that electric utilities be precluded from fulfilling a portion of their
portfolios with longer term contracts, some level of long-term el ectric contracts of varying
expiration dates would be an appropriate component of a diversified portfolio. Non-uniform
contract expiration dates present a better opportunity for the utility to manage its portfolio to
accommodate changes, such as migration, in the future.

I ncentives: Staff believes that the Commission's normal review and oversight of utility
portfolios should be sufficient to ensure that utility commaodity costs are minimized and
portfolios are appropriately structured. Staff advocates the continued use of regulatory
incentives linked directly to migration level targets as an integral part of all electric and
natural gas rate plans of all utilities. The incentives should be based on the demonstrated
achievement of reasonable targets and provide sufficient utility motivation to achieve those
targets.

Price: Staff contends that delivery rates should be independent of utility commaodity purchases
and purchasing practices. Wherever possible, utilities commodity rates should reflect the
entire "price to beat," including any adders or unbundled procurement rates, structured so as
to affect delivery rates only minimally. The cost of any newly entered supply hedges should
be reflected in the commaodity price to more accurately reveal the utility's real price. All
losses and gains due to migration forecast errors that cannot be easily reflected in an annually
set “price to beat” could be deferred and recovered in future commodity pricesto the extent
the utilities cannot mitigate their impacts.

Switch and Save Program: Staff believesthat O& R's program is amodel for the near-term
expansion of competitive offerings for residential and small commercia customers (mass
markets) in New York. Staff notes that the relative success of this program compels
consideration of its broader application statewide.

Unbundling: Staff recommends the prompt unbundling of all utility servicesto more clearly

reveal the "priceto beat" for those services. In addition, having utility consolidated bills,
which contain both utility and ESCO charges, reflect the same design and format as the
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unbundled bills would provide consumers with an increased ability to shop for the services
they want and need.

Green Mountain Energy (Green Mountain)

Auctions. Green Mountain recommends a competitive bid process to auction blocks of
customersto qualified ESCOs, where customers opt-out of the program if they do not wish to
participate. Green Mountain strongly urges avoidance of wholesale commodity auctions like
the New Jersey BGS program because it eliminates relationships between ESCOs and end-use
customers.

Customer Outreach and Education: Green Mountain contends that coordination among the
stakeholders is essential, but should occur when there are services and offerings readily
available to consumers. Green Mountain recommends creation of a committee comprised of
representatives of the Department, utilities, ESCOs, and consumer groups to facilitate this
goal.

End-State Vision: Green Mountain sees the creation of market structure rules that include utility
consolidated billing, purchase of receivables, limitations on utility affiliates, no utility initial
service requirement for new-connecting customers, semi-annual adjustment of the price to
beat to reflect market prices, and structuring of default service so it is not an alternative to
competitive service offerings. The Commission's vision statement should emphasize
competitive pricing, regulatory flexibility, and cleaner electricity. In addition, there should be
asingle green power provider for each utility, smilar to Oregon's "Portfolio Options’
program.

Hedges: Green Mountain believes that utility portfolio development strengthens market power
of incumbents at the expense of retail competition, and ultimately customers.

I ncentives. Green Mountain recommends that the Commission examine incentives to encourage
municipalitiesto join in energy aggregation programs.

Price: Green Mountain would like to see a price to beat set on a semi-annual basis.
Switch and Save Program: Green Mountain notes that this program is a step in the right
direction, but the mandatory rate discount for the first two months of service, combined with

supplier switching, could result in gaming.

I ndependent Power Producersof NY (IPPNY)

Auctions. IPPNY recommends initiation of a collaborative wholesale competitive solicitation
process and favors the New Jersey BGS auction model. IPPNY believes marketers should
compete to serve utility's load on a multi-month, annual, and/or multi-year basis.

Contract Disclosure: IPPNY contends that utilities should publish information regarding the
percentage of their load that is hedged and how much is available to be served by a
competitive solicitation process. It believes the Commission should work with utilities to
publish load hedging.
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Hedges: IPPNY notes that hedges should be discussed when designing the competitive
solicitation. The design should accommodate longer term contracts to support development of
new generation and continued investment in needed existing generation and apply a mix of
short and long-term wholesale supply contracts. It does not recommend prohibiting long term
contracts. IPPNY recommends that the Commission should examine wholesale competitive
procurement issues in a process that is transparent, built on stakeholder participation, and is
uniformly applicableto all current load servers.

KeySpan Enerqy Delivery NY/LI (K eySpan)

Auctions: KeySpan contends that auctions are worth exploring but initially recommends a
wholesale approach followed by retail auctions after it is decided that utilities should
completely exit the merchant function. KeySpan supports the New Jersey BGS auction model.

Capacity: If the utility acquires capacity for ESCOs, KeySpan believes that the ESCOs should
agree to serve customers as long as they are in the service area. In addition, ESCOs should
offer the utility the right of first refusal on capacity, consistent with FERC capacity release
rules.

Customer Outreach and Education: KeySpan recommends that the Commission facilitate
coordination of education campaigns to the extent necessary to ensure consistent and
constructive messages.

Hedges: KeySpan discourages the elimination of hedges from utility portfolios.

I ncentives. KeySpan believes the Commission should retain existing incentive mechanisms and
create other incentivesto reward utilities for participating in an auction program where the
utility purchases commodity at market prices. In addition, it believes the Commission should
ensure that utilities are disinterested in whether customers migrate to competitive suppliers
and that utilities must be permitted to recover revenue lost to customer migration regardless of
their financial positions.

Price: KeySpan believes that utilities should charge market prices through their GACs to permit
ESCOs that can buy commodity at better than market prices to offer savings to customers and
returns for their investors. At a minimum, the Commission could take steps to make the price
customers pay distribution utilities for commodity more reflective of the costs of providing
that service. A move toward aligning utility costs with market prices would indicate that the
differential be reflected in delivery rates.

Switch and Save Program: KeySpan believes this program is merely a stopgap measure to prop
up the existing inadequate business model and impose costs and risks on customers without
any corresponding benefit.

Mirant New York, Inc. (Mirant)

Auctions. Mirant sees a need for a collaborative to devel op the framework for a standardized
whol esale competitive auction process. Mirant recommends that auctions be utilized
throughout the State, along the lines of New Jersey's BGS auction, to transition customers
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away from incumbents to competitive suppliers. However, the process must have clearly
defined terms and conditions and be as uniform as possible

Hedges: Mirant believes longer term contracts are needed to secure capital investment.

Multiple Intervenors (M1)

Aggregation: M| contends that neither the Commission nor utilities should undertake
aggregation and that it is more appropriately conducted by ESCOs and customers. However,
MI believes the Commission can and should remove certain barriers to market-initiated
aggregation efforts by providing access to customer's own load data and implementing, or
improving upon, automated imbalance trading. Further, aggregated customers should not be
subject to balancing penalties or adjustments if the group can balance itself internally.

Auctions: M1 views auctions as a fundamental shift from prior policies to transition utilities out
of the merchant function. Rather, auctions must be subject to Commission prudence reviews
and costs recovered only from customers that remain with the utility.

Billing: MI recommends a single bill option, at afair cost to ESCOs, as the universal standard
across the State.

Capacity: MI states that the obligation to provide capacity should lie with ESCOs. If the utility
acquires capacity for marketer-served loads, the cost should be the responsibility of the
specific marketers and customers utilizing such capacity. In addition, pipeline capacity should
be tied to the load it serves. Dedicated capacity should not be added generically but on an
individual contract basis.

Customer Outreach and Education: MI recommends Commission and utility customer
outreach and education programs, the scope and content of which should be reviewed in a
public forum. ESCOs and customer groups should help devel op the proposed campaigns. The
Commission should continue to encourage the use of Market Expos as a means of facilitating
the efforts of utility education campaigns and ESCOs marketing campaigns.

End-State Vision: M| wants a vision statement that reemphasizes a commitment to lower prices,
increased choices, and education. The end-state vision should include utilities exiting the
merchant function (subject to important considerations). However, utilities should not exit
retail commodity markets unless such markets truly are competitive. It believes larger
commercial and industrial customers should have the option, but not the obligation, to select
utility commodity service.

Hedges. MI believes that the utility should be able to enter into long term contracts when it can:
1) demonstrate that the supply purchased under contract is no more than needed to meet
requirements of the utility's customers; 2) where the need for new generation meetsrising
demand; and 3) it is necessary to ensure generation is constructed. Where utilities enter into
new (or more recent) wholesale el ectricity contracts for the purpose of providing commodity
service to remaining full requirements customers, only those customers should be responsible
for the costs of such contracts. Utilities have an obligation to minimize their commodity costs
to the extent practicable.
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Price: MI notes that customers should be exposed to market price volatility to a greater extent
and recommends the continued promotion of real time prices. It does not want to create or
exacerbate interclass subsidies -- each customer class should be responsible for own real time
pricing costs (e.g., installation of interval meters). M1 believes retail access credits should
continue until markets develop further.

Switch and Save Program: M1 contents that purchase of receivables (POR) without recourse
should be implemented but utility delivery customers should not be placed at increased
financial risk for ESCO uncollectibles. POR should be at a negotiated discount and the utility
should not seek compensation from delivery customers if the discount is inadequate.

National Enerqgy Marketers Association (NEM )

Aggregation: NEM states that there is a cost associated with customer aggregation, particularly
when it is an opt-in program. A model with an accurate full cost commodity priceto beat is
one of the most efficient means to eliminate significant costs associated with customer

aggregation.

Auctions: NEM rejects auctions, considering it amethod for utilities to provide stable prices
without having to internalize the risks and costs of trading and hedging activities.

Capacity: NEM recommends a market-based framework to ensure the availability of capacity.
ESCOs should have the option to purchase capacity up to the level needed to serve migrated
customers, with the ability to obtain more capacity.

Contract Disclosure: NEM does not believe utilities should be allowed to hedge, but any
contract they have should be public.

Customer Outreach and Education: NEM recommends that the Commission facilitate
coordination of Commission and utility education campaigns with ESCO campaigns, with
ESCO participation on avoluntary basis.

Hedges: NEM believes the Commission should establish a date certain for each class of
customer upon which utilitieswill no longer provide commodity and related functions.

Utilities should not offer hedged prices and should not be permitted to trade, swap, hedge,
speculate, or gamble with ratepayer funds. It does not want to see use of long term wholesale
contracts to serve default customers.

Incentives. NEM states that utilities should not get incentives to retain default service customers
and any revenues received in excess of commodity costs should benefit all customersvia
lower stranded costs or distribution rates. Utilities may require regulatory or tax incentives to
properly and timely establish a commodity price to beat during the transition period, fully exit
the merchant function and focus deployment of their resources on maintaining and operating a
reliable delivery network. The Commission should provide incentives for reliability,
infrastructure upgrades, resolution of customer complaints, accuracy and speed of info
sharing, and/or reductions in the cost of credit achieved both during and after the transition.
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Price: NEM states that proper pricing of the commodity priceto beat is critical. The utility
should not provide risk-free hedged or cross-subsidized commaodity prices to beat. Further,
utility pricing of commaodity to large commercial and industrial customers should be based on
an hourly time-of-day rate. Small commercial and residential customers should start with a
monthly adjusted, market-based rate to which should be added utility's stranded costs
associated with providing commodity products service and technologies currently in the
bundled rate. All costs related to commodity-related functions should be removed from
delivery service charges and placed in the commodity charge.

Switch and Save Program: NEM wants to see this program implemented as a statewide model
and require purchase of receivables.

National Fuel Gas Corporation (NFG)

Auctions: NFG is not optimistic about the potential benefits from retail auction processes and is
unable to discern the benefits of wholesale auctions over current RFP processes.

Capacity: NFG does not believe that retail competition and reliability can be achieved when the
utility holds upstream capacity and releases it to the ESCOs, with capacity following the
customer. NFG believes that mandatory capacity release programs should be implemented to
ensure reliability and long term planning by the utility.

Contract Disclosure: NFG objects to contract disclosure because to do so would reduce
negotiating strength, diminish competition by setting an artificial target for ESCOs retail
prices, and would be anti-competitive.

End-State Vision: NFG believes the state's competition movement has advanced asfar asit
should and that utilities should not exit the merchant function. It states that choiceitself has
no intrinsic value and reliability, and just and reasonable rates may be jeopardized. It believes
competition in natural gas serviceis artificial, unlike the telecommunications market in which
there are technological advances.

Hedges: NFG states that ESCOs lack the financial wherewithal to compete in the long term
capacity market. The Commission's bias against long term contracting is placing utilities at a
disadvantage compared to gas fired power generators and utilities from other states and short
term contracts increase volatility and do not enhance reliability or reduce energy prices.
ESCOs should be obligated to provide utilities with the right to capacity.

I ncentives. NFG does not believe incentives are necessary. Further, it states that thereisno
evidence that the utility's commodity costs are higher than usual.

Price: NFG believes that increased choice undermines reliable service and ESCOs have
produced few if any new and innovative offerings. The utility should recover its gas costs and
gains on sales that should be netted against losses to enable full recovery for the utility if the
Commission wants to avoid discouraging longer-term commitments.
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New York State Electric and Gas Cor por ation/Rochester Gas and Electric Cor por ation
(NYSEG/RG& E)

Consumer Outreach and Education: In light of the level of coordination aready occurring in
itsterritory, NY SEG/RG& E believes no further Commission facilitation is necessary.

Contract Disclosure: NY SEG/RG&E believe public disclosure of pricesterms and conditions
of utility wholesale contracts should not be permitted.

Price: NY SEG/RG&E states that utilities will, necessarily, remain a dominant supplier to mass
market customers and should keep their "appropriately priced" fixed offerings. Retail electric
price should reflect al costs; failure to reflect the full price of retail commodity service in
rates would harm competition by providing below market-price signals or by arbitrarily
defining a different product for suppliers to provide competitively.

Switch and Save Program: NY SEG believesits Voice Y our Choice program is the best
approach and aspects of it should be applied to other utility territories.

Niagara M ohawk Power Corporation (NMPC)

Aggregation: NMPC has not had success with low-income aggregation, but would be willing to
discuss feasibility of arenewed initiative

Capacity: NMPC believes that the Commission should consider an approach where the utility,
as part of its monopoly function, ensures pipeline capacity availability for the distribution
network. ESCOs could take assignment of utility capacity, contract directly, or provide
utilities with access to their capacity.

Contract Disclosure: NMPC believes the back-out rate or price to beat should be public, but
whol esale contracts should be subject to reasonable confidentiality requirements since
suppliers will not bid as aggressively or may not participate at al if bids are public.

Customer Outreach and Education: Consistent press rel eases and events, customer messages,
and bill inserts can reach customers at a much lower cost than an advertising campaign.
However, NMPC does not want to disrupt its current program.

End-State Vision: The Commission should continue to carefully monitor developing retail
markets and proceed incrementally. It should continue to work to ensure that thereis an
appropriate dividing line between state and federal jurisdictions and to see that consistent
policies arein place.

Hedges: NMPC believes that the Commission should not require utilities to enter long term
contracts for power supplies. It recommends using policy and regulatory changes and tax
incentivesto foster capital investment.

I ncentives. NMPC believes that an incentive would give a utility an economic interest in the
sale of commodity and hurt ESCOs in itsterritory.
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Pricee NMPC isinterested in seeing marketers provide fixed price gas service offersto
customers. NMPC believes that full reconciliation of commodity costs is necessary to ensure
that the distribution company has no economic interest in making commodity salesto its
delivery customers and does not become a market participant.

Switch and Save Program: NMPC states it already undertakes Market Match and Market Expo
programs with success and should continue to employ these programs. NM PC would
implement a limited time purchase of receivables program if there is a discount involved and
the utility is able to recover bad debt.

Utility Role: NMPC made severa proposals, including an auction process its remaining SC-3
electric customers and a program that would assist gas ESCOs in offering a fixed or capped
price to gas customers.

North American Enerqy (NAE)

Capacity: NAE notes that the only way to guarantee capacity isto tieit to the customer.

Customer Outreach and Education: NAE believes marketing is proprietary and marketers
should not be lumped into one group.

Contract Disclosure: NAE notes that transparency of purchases or methodology employed in
purchases would be very beneficia to competitive markets.

Hedges: NAE states that it does not seem prudent or fair to marketersto allow utility recovery
from losses when providing a hedge. Any loss or gain from the sale of these assets should add
to or reduce delivery rates for all customers. Recovery should be broad based and applied to
delivery charges.

Incentives. NAE believes that giving an incentive to utilities will only prolong migration and
that utilities will protect the profit center created by providing incentives.

Switch and Save Program: NAE recommends purchase of receivables (POR) without recourse.

Pace Ener gy Project/National Resour ce Defense Council (Pace/NRDC)

Auctions. Pace/NRDC supports competitive bidding for utility supply and the "harvesting" of
energy efficiency resources.

Contract Disclosure: Pace/NRDC recommends full disclosure with evidentiary hearings of
utility portfolios.

Hedges. Pace/NRDC advocates active aggressive portfolio management by the utility for default
service, with Commission oversight. Portfolios should include spot, long and short-term
contracts, financial hedges, DG, renewables, supply-side measures, and efficiency resources,
both owned by the portfolio manager and secured through contracts. It does not see a need to
reduce the utilities dominant share of the mass markets. Pace/NRDC believes the
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Commission should remain vigilant to utility supply portfolios that over-commit to long-term
contracts at the expense of more flexible aternatives.

Price: Pace/NRDC believes that the gains or losses from changes in supply associated with
customer migration away from or back to the incumbent utility should be evaluated through a
prudence analysis with rate treatment, if any, afforded only after an evaluation of the
foreeseeability of the migration and the steps the utility could have taken to plan for these
changesin customer load. The utility’s cost recovery should be independent of total electricity
delivered

Public Utility L aw Project (PUL P)

Aggregation: PULP notes that the most effective aggregation is when the utility provides
supply through a modern, cost of service regulatory regime. The small business market sector
could make it work, but overall system benefits to such segmentation are unclear.

Contract Disclosure: PULP believes that after all the transactions are completed, all terms of
the utility (and ESCO) wholesale purchases should be made public.

Customer Outreach and Education: PULP contends that there is a need to better understand
how campaigns contribute to "safe, adequate and reliable service" and "just and reasonable
rates’. It believes that the focus should instead be on development of alevel playing field
between the utility and ESCOs and the goal of universal and affordable service.

End-State Vision: The Commission should expand utility pricing options (fixed rates, variable
rates, green power, TOU, etc.) and customer choice should be focused on large commercial
and industrial customers.

Hedges: PULP believes portfolios should be differentiated between residential and large
commercial and industrial customers and should be used to stabilize residential prices. PULP
predicts that incumbents will be serving residential 1oads for some time. It is less concerned
with the process for obtaining a portfolio of varied elements and more concerned about
prudence of the utility's actions in planning and developing portfolios. PUL P recommends
that utilities select different sources for different blocks of customer load. It notes that long
term contracting tools are necessary and in their absence acceptable retail competition may be
impossible to achieve.

I ncentives: PULP states that prudence analysis and standards provide the clearest incentive to
the utility to minimize its commodity costs.

Price: PULP states that low income and residential customers are not being offered significant
choices and that utility offerings should include standard terms and conditions for fixed rates
and voluntary options (i.e. green power, variable rates, and fixed and variable time of use
offerings). It recommends focusing choice efforts on large commercial and industrial
customers because they are more sophisticated, with all switching costs paid for by these
classes.
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Sdlect Energy Corporation (Select)

Auctions: Select recommends developing a pilot auction that ensures that there will be several
winners and that can be used while the market matures. It recommends direct assignment of
individual large customers to ESCOs, with a firm sunset date after which there is no more
utility role for large customers. The identity of winning bidders should be kept confidential
for aminimum time period to allow them to contract for necessary supplies and hedges.
Larger customers should be auctioned to marketers in such away that they are freeto
negotiate new contracts, following theinitial auction term, with a new supplier or enter into
amended arrangements with their assigned supplier.

Billing: Select wants utilities to be required to offer purchase of receivables without recourse and
consolidated billing under a*“Bill Ready” model. It believes that the utility should be
accountable for load forecasting, gas balancing, enrollments, drops, and load history
requirements.

Capacity: Select favors a centralized approach to pipeline capacity control where either utilities
or an 1SO-like entity acquires and manages capacity. Select also recommends that capacity
follow the customer.

Customer Outreach and Education: Select would like to see an increase in outreach and
education efforts regarding customer awareness and greater customer list availability. It isin
favor of potential incentives for ESCOs to conduct marketing campaigns that coincide with
the Department’ s and the utilities’ education campaigns.

Hedges. Select recommends that hedges be assigned only to smaller customers to temper price
volatility. Retained hedge costs should be allocated to delivery functions to avoid skewing
the competitive market’ s ability to compete for provider of last resort (POLR) service. It
envisions auctioning off retained hedges to ESCOs who in turn win the right to serve mass
market POLR customers. It does not support utilities having “managed portfolios’. Asthe
market matures, groups of smaller customers, rather than their load, can be auctioned to the
marketplace. In any case, utilities should not be directed to enter into long term contracts
where other methods may be more effective. In regions where supply reserveislow, utilities
should contract long-term for a portion of generation output. Once the generation is built, it
can be moved to ESCOs via an auction process.

I ncentives. Select recommends establishing utility incentives to encourage accountability,
requiring utilities to exit the merchant function, creating a “best practices’ collaborative, and
expanding consolidating billing programs and purchase of receivables without recourse to
other serviceterritories. Further, it recommends providing incentives for utilities to achieve
the lowest reasonabl e price for provider of last resort service to meet or exceed certain targets,
which should not be counted against the utility’ s allowable rate of return), and incorporating
incentives into the “backout rate”.

Price: Select hasresigned itself that mass market customers are not ready to accept widely
varying market prices. It believes the "market-based" part of a utility's retail commodity tariff
service should reflect all elements of market cost, and adjustments should be kept to a
minimum to make for easy comparison between the market and ESCO offers. Further, Select
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believes that retail commodity rates must also include all costs required to offer aretail
product such as hilling, collections, labor, and afair allocation of overhead cost.

Switch and Save Program: Select considers the consolidated billing program, with purchase of
accounts receivable at a discount, to be the most significant element of O& R's program.
Select recommends that this billing option be expanded to other utility service territories.

Small Customer M arketer Coalition (SCM C)

Auctions. SCMC isgenerally not in favor of auctions and would rather see market-based supply
procurement for utilities.

Capacity: SCMC notesthat if utilities exit the commodity function, ESCOs will obtain
financing but it is unfair and unreasonable in the current ambiguous environment to ask
ESCOs to acquire capacity without knowledge of the final market state.

Contract Disclosure: SCMC is concerned about potential problems for ESCOs that have built
their own marketing networks that would be asked to engage in a more open competitive
bidding exercise. It believes that there should be transparency to the maximum extent
possible.

Customer Outreach and Education: SCMC recommends implementation of additional
programs on an optional basis, targeted to smaller customers; each entity should tailor its
message to minimize duplication and increase the message's effectiveness.

Hedges: SCMC contends that utilities should be prevented from engaging in hedging and long
term price programs. There should be no utility portfolio management, especially for the
largest customers. If such activity is permitted, any cost differences should be reflected
and/or recovered in amanner that will not distort real time price signals or place retail access
customers at a competitive disadvantage.

I ncentives. SCMC does not believe thereis aneed for utility incentives since the utility is
already obligated to be prudent

Price: SCMC believes that commodity should be provided by the competitive markets and the
utilities that remain in the commodity market should face the same risks as the private sector.

Switch and Save Program: SCMC believes this program is beneficial when a utility directs the
customersto the ESCO. Further, consolidated billing is very important to the effectiveness of
this program but a dual-bill option should also be offered. It believes that purchase of
receivables without recourse does no harm to the utility and should be practiced across the
state.

Strategic Energy L.L.C. (Strategic)

Aggregation: Strategic advocates use of opt-out aggregation programs for customers that have
not already switched to an ESCO.
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Auctions: Strategic supports the Texas Price to Beat approach as the end state model for New
Y ork default service.

Billing: Strategic would like to see Con Edison's bills designed in such away that they help
customers understand what they can save with an alternate supplier.

Capacity: Strategic opines that the current New Y ork capacity market is counterproductive
because it sends the wrong price signals to potential investors. Strategic advocates an easing
of price mitigation and collateral costs in the state's wholesale markets. It argues that
duplicative collateral obligations are a significant financial burden for ESCOs. Strategic
recommends that there be a net settlement of firm bilateral contractsto bring its coststo do
businessin New Y ork more in line with costs in other states.

Customer Outreach and Education: Strategic recommends use of collaborative customer
education between staff, utilities, and ESCOs. Further, customer lists should be made
available to the ESCOs.

End-State Vision: Strategic contends that the end state for electric deregulation in New Y ork
should require the utility to exit the merchant function. The distribution utility should
compete for customers with over 100kW demand only through an affiliate.

I ncentives. Strategic believes utilities should receive incentives that diminish the attractiveness
of remaining in the merchant function.

Price: Strategic states that New Y ork needs increased price transparency in the wholesale market
and that the benefits of competition can best be achieved in New York if default serviceis
awarded to any qualified supplier, not just the distribution utility. Strategic suggests that all
customers should be allowed to manage the volatility of the market by using price protection
products offered by ESCOs or participating in demand response programs. Time-of-use
metering advances should be applied to small end users, beginning with a pilot program.
During the transition to afully competitive market, Strategic believes that utilities should not
offer any fixed or hedge product to customers over 100kW.

UGI Eneray (UGI)

Aggregation: UGI believes that when there is price transparency, aggregation occurs naturally.
Therefore, the Commission should not allow utilities to aggregate commercial or industrial
customers for ESCOs since aggregating is the responsibility of the ESCO that wantsto serve
those customers.

Auctions. UGI favors the New Jersey auction model and opposes utility auctions because it
believesit is simply another form of customer aggregation and fixed utility pricing.

Capacity: UGI notesthat utilities should be permitted to contract for and recover cost of
upstream storage and transportation capacity on along term basis. Utilities should get
recovery for the capacity they hold but only after using best efforts to mitigate capacity costs
by selling unused capacity. If a utility suffers from stranded commaodity costs as the result of
the movement of marketers to competitive transportation, the recovery of such costs should be
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spread equally among all of the utility's customers and should not be recovered through exit
fees or migration riders. Capacity release should be an option but not a mandate for ESCOs.

Contract Disclosure: UGI favors disclosure, stating that there is no reason why information
related to utility commaodity purchases should not be public information.

Customer Outreach and Education: UGI believes that marketing to and education of
customersisthe responsibility of the ESCOs. Further, ESCOs should not be required to
coordinate their campaigns with utilities.

End-State Vision: The Commission should develop and adopt changes to uniformly establish
fair programs across state. Programs should eliminate cross subsidization and charge the same
delivery charges for both utility and ESCO sales, with the only difference in the rates charged
being the commodity charge, including interstate delivery, which would be charged by either
the utility or ESCO.

Incentives. UGI contends that utilities already have an incentive to reduce operation and
mai ntenance expenses between rate cases to over-recover costs. Providing an incentive to the
utility regarding commodity sales would be counter to the Commission's objectives.

Hedges: UGI notes that long term contracts encourage investment and utilities with regulated
cost recovery mechanisms are in the best position to make long-term capacity commitments.
Capacity release permits pipelinesto reallocate long term capacity entitlements to third party
suppliers as the market evolves.

Price: UGI recommends no utility fixed price options because it hurts competition and creates
uncertainty and instability in the competitive market.
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Case 00-M-0504 - Reply Comments Summary

Central Hudson Gas and Electric Corporation (CHG& E)

Billing: CHG&E believes that the proposed sample energy bill format needs more work to
incorporate al of the unbundled components and should be addressed in a separate
proceeding. CHG& E contends that it isin the best position to perform back office functions
and can better integrate such functions with its OM S, productivity, and emergency response
systems.

Hedging: CHG&E contends that the utility should have a blended portfolio but not totally exit
the merchant function at thistime. It would like to see CHG& E service eliminated as a supply
option, except for Provider of Last Resort (POLR) functions.

Pricee CHG& E wants the POLR energy rate to be hourly prices charged by the NY1SO, grossed
up for line losses plus separate charges for capacity and allowances for working capital costs
and bad debts. Any development of “wholesale” pricing should follow cost-based ratemaking
principals.

Centrica/Direct Energy (CDE)

Aggregation: CDE believes that the opt-out method results in higher migration.

Auctions: It supports retail auctions but only for mass market customers. Auctions should
produce diversity of retail supply and be available only to customers who have not already
chosen an ESCO.

Hedging: CDE contends that Staff istoo focused on portfolio and utility commodity
procurement practices and should focus on utility exit of the merchant function.

City of New York (City)

Contract Disclosure: The City believes that public access should be facilitated with appropriate
protection for legitimate confidentiality concerns. There should be some protections for
contract confidentiality.

End-State Vision: The City contends that no policies should be undertaken that risk substituting
means for the ends sought.

Hedges: The City states that long term contracts should be part of a utility's blended portfolio
but the Commission should initiate a separate proceeding to determine the circumstances and
conditions in which long term contracts are permitted and. It should also initiate a proceeding
for an RFP process regarding long term capacity procurement. Long term contracts should be
staples of ESCO portfolios.

Consolidated Edison Cor poration/Orange & Rockland Utilities, I nc. (Con Ed/O& R, the
companies)




Auctions. Wholesale auctions should not be mandated but the companies are willing to explore
the issue. However, it is premature to call for retail auctions and the Commission should not
force mass market customersto ESCOs.

Billing: The companies believe that ESCOs should devel op their own services.

Capacity: Con Ed/O&R believe that the makeup of a gas supply portfolio is a utility- specific
matter and reliability would be jeopardized if the utility lost direct control of storage assets. It
contends that ESCOs can subscribe to new storage in the marketplace and an | SO-like entity
should be established for the gas capacity market to ensure equal access.

Contract Disclosure: There should be no general rule for price disclosure and the Commission
should rule on this matter in specific rate cases.

Customer Confidentiality: Con Ed/O&R believe that utilities should not be required to provide
customer lists to ESCOs without explicit customer consent.

End-State Vision: Con Ed/O&R believe the Commission should continue its current flexible
approach to the development of competition and allow for individual utility plans tailored to
each service territory. Uniformity should be limited to basic rules governing competition
(UBP and EDI).

Hedges: Con Ed/O& R recommend that hedging continue, even long term hedges (which they
define as 3-4 years duration). The companies stress that there is a need to ensure that a utility
isnot at financial risk when migrating customers. Further, the companies believe that utilities
should not be required to enter into contracts for reliability unless the Commission has
specifically authorized the price and terms. Con Ed/O&R reject the idea of ageneric
proceeding on utility procurement practices since the NY1SO should determine what market
changes are needed to encourage new infrastructure.

Outreach and Education Campaigns. Con Ed/O&R contend that formal facilitation would
create administrative hurdles and impede timely rollout of campaigns.

Switch and Save Program: Con Ed/O& R recommend tailoring a non-mandated purchase of
receivables program to fit the utility's circumstances affecting stakeholders in each territory.

Con Ed Solutions (Solutions)

Auctions. Solutions notes that aretail auction of large customersis unnecessary and could
undermine current ESCO investment for enrolling large customers, creating incentives for
suppliers to drop more costly customers. Instead, Solutions believes the PSC should look at
mandatory real time pricing programs like those used in New Jersey.

Billing: Solutions does not want the current rate-ready bill replaced with a bill ready
consolidated bill because it believesit increases error risk and is not suited for handling mass
market customers. If marketers want to offer more complex billing, they can do so under a
two bill model.
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End-State Vision: Solutions notes that utilities should focus their efforts on developing and
enhancing non-commaodity/regulated products and services.

Hedges: Solutions recommends no long term contracts for utilities. In addition, Solutions does
not recommend flowing the impact of utility hedges through a commodity charge because
deferring gains and losses is likely to create additional stranded costs for the utility. It believes
ESCOs should not be required, provided with incentives, or otherwise encouraged to enter
into long term contracts because they are not cost effective relative to the short term market.
The decision should be left up to each individual ESCO and its business model.

Price: While Solutions believesit is preferable to have all customers see market prices, the
utility fixed price offer to smaller customers could be workable only if the priceis truly fixed
and includes all cost and risk elements (which Solutions believes would be the case if the
price were determined through a wholesale auction process). In addition, Solutions
recommends that customers migrate to hourly pricing based on real time pricing instead of
day-ahead market prices.

I ndependent Power Producersof NY (IPPNY)

Auctions: IPPNY recommends utilizing a spot market pass-through and a New Jersey BGS type
auction to encourage large commercial and industrial customer choice. It recommends
implementation of a standardized, statewide wholesale competitive procurement process
where wholesale suppliers will compete to serve a utility's retail load on a multi-month,
annual and multi-year basis. IPPNY contends that the PSC should institute a collaborative
proceeding with pre-defined time frame to design and implement a standardized wholesale
procurement process.

End-State Vision: IPPNY states that the status quo is untenable and that the Commission must
act to develop markets.

Hedges: IPPNY states that more customers must be exposed to market signals and residential
and small commercia and industrial customers should have some level of price volatility
protection. Further, it believes there should be some level of long term contracts with varying
expiration dates.

K eySpan Energy Corporation (K eySpan)

Auctions. KeySpan contends that the New Jersey BGS auction model is worth exploring in New
York.

Billing: KeySpan states that there is no hue and cry to open non-commodity services to
competition and programming requirements to reformat customer bills for this purpose are
extensive, time consuming, and expensive.

Capacity: KeySpan believes that the utility must retain responsibility for capacity infrastructure.
To protect reliability, the Commission must permit utilities to procure capacity long term on
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an as-needed basis. Aslong asthere is sufficient capacity in place to meet customer demand,
KeySpan isindifferent about whether it or an ESCO isusing it to serve customers.

I ncentives. KeySpan recommends that there be no utility disincentives to customer migration. It
expressed interest in migration incentives, but believesit is better to minimize risk to the
utility from migration, which could cause it to incur stranded costs.

Price: KeySpan contends that the utility's commodity prices must reflect market pricesto
diminish the role of the utility as the least-cost commodity provider. ESCOs cannot compete
with utility GACs. Unless utilities price commodity at market prices, their presence in the
market will be abarrier to small customer migration.

Multiple Intervenors (M)

Auctions: M| states that the Commission should neither require nor encourage the utility to
procure commodity supplies for contestable customers through an auction process.

Customer Confidentiality: M1 does not want to see a scaling back of the confidential treatment
accorded to customer data as part of this proceeding.

End-State Vision: MI believes the Commission's goal should be to adopt aframework for New
Y ork's competitive energy markets that will result in customers realizing lower prices and
increased choices. Further, it should be mindful of existing or proposed multi-year rate plans
and reject electric revenue decoupling mechanisms.

Hedges: MI contends that new utility hedges should be optional for all customer classes and
costs associated with any long term utility commodity contracts should be recovered solely
from the utility's hedged commodity customers.

Incentives. M| states that no positive incentives should be provided to the utility to promote
migration.

National Fuel Gas Corporation (NEFG)

Capacity: NFG recommends mandatory utility capacity assignment to ESCOs where, when the
ESCO exits the market, the utility may exercise its capacity recall rights. The utility may re-
rel ease the same capacity to the new ESCO serving the former ESCO's customers.

End-State Vision: NFG recommends incremental modifications to the utility's current choice
programs, together with a clearly defined end-state with the utility as a merchant, especially if
the utility isthe provider of last resort (POLR). NFG does not want to see a framework
adopted that discourages utilities from acquiring and maintaining assets to serve the POLR
merchant role over the long term.

New York State Electric and Gas Corpor ation/Rochester Gas and Electric Cor por ation
(NY SEG/RG& E, the companies)




End-State Vision: The companies do not object to general policy guidelines, but do not want to
seea"onesizefitsal" model. They recommend that the Commission proceed with caution
when making changes and implement flexible policies. Further, NY SEG and RG& E assert
that there are limitations on the Commission's authority absent explicit legislative changesto
the Public Service Law. They believe that the terms and conditions of existing multi-year rate
plans should not be undermined and/or disturbed.

Hedges: In addition to raising potential anti-trust issues, NY SEG/RG&E believeit is costly and
unnecessary for the Commission to oversee utility hedging decisions.

Price: The companies do not want to see utility fixed price options eliminated.

Niagara M ohawk Power Corporation (NM PC)

Aggregation: NMPC believes that the Commission should allow opt-out aggregation programs
when the terms and conditions of the service are Commission-approved and the customers can
exit the program at any time.

Auctions: NMPC does not need auctionsin the near term because it iswell hedged. Long term,
NMPC supports its customer aggregation proposal. NMPC recommends that larger
customers be transferred to market pricesin advance of smaller customers.

Billing: There should be no further unbundling of bills beyond what NMPC has done because
doing more would only confuse customers.

Capacity: NMPC notes that utilities should have the obligation to ensure that adequate pipeline
capacity existsfor al of its deivery customers. ESCOs can contact the utility or the pipeline
directly for capacity, but the utility should have first right to purchase ESCO's capacity should
it exit the New Y ork marketplace.

Contract Disclosure: NMPC believes that confidentiality is appropriate in the short term to
allow wholesalers to arrange hedges and in the long term to assure active wholesal er
participation in the bidding process.

End-State Vision: NMPC wants to exit the merchant function. It believes that current rate plans
should be honored and any new approaches to commaodity, either wholesale or retail, should
be implemented consistently with existing rate plans. The Commission should continue to
exercisejurisdiction over retail delivery, create consistent market rules, and work to develop
policies and actions that facilitate retail markets.

Hedges: NMPC contends that utilities should not execute long term wholesale contracts for
supply and there should be no mandate that they do so. NMPC notes that ESCOs are the most
appropriate party to structure long term portfolios for their customers.

Pricing: NMPC believes that all commodity costs should be recovered through commodity
charges. Fixed costs associated with long term commitments by utilities should be recovered
from customers whether or not the capacity associated with those contracts is needed by
customers.
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Switch and Save Program: NMPC iswilling to work collaboratively on thisissue.

Small Customer Marketer Coalition (SCM C)

Auctions. SCMC notes that proponents of the auction process have the obligation to show that
introduction of awholesale procurement approach will not undermine having many ESCOs in
the serviceterritory. It rejects theidea of creating a new marketplace with just afew ESCOs.

End-State Vision: SCMC believes the Commission needs to adopt an end state vision in which
the utility exits merchant function.

Price: SCMC notesthat utility fixed rate offerings further solidify the utility's dominant market
position, and the Commission should direct utilities to exit the merchant function.

Str ategic Power M anagement (SPM )

Aggregation: SPM contends that there should be a balance between expanding the competitive
market and customer privacy concerns, but recommends more relaxed standards for
commercial and industrial customers, including opt-out programs.

End-State Vision: SPM believes that the Commission should issue afinal order as quickly as
possible so that all market participants can share the Commission’s vision and make business
plans accordingly.

Hedges: SPM does not believe it is feasible over the next few years to move the utility out of the
commodity business. It recommends that the Commission avoid long term utility supply
procurement and scrutinize all long term utility contracts to ensure that, at the very minimum,
it isthe only way to provide just and reasonable rates to full service utility customers.

I ncentives. SPM contends that a utility's negative attitude toward retail access can make ESCO
entry burdensome, and recommends that the Commission provide enhanced shareholder
returns for increased migration.

Price: SPM believes there should be no additional fixed price utility commodity service and that
customers that stay with the utility must be exposed to market prices. A market-based supply
charge is essentia to stimulate customers who default to full utility serviceto at least consider
other offers. SPM states that interval metered customers should be exposed to NY SO hourly
day-ahead market prices as a default.

Switch and Save Program: SPM notes that the key to purchase of receivables (POR) isasingle
bill option rendered by the utility and POR without recourse.

Texas Eastern Transmission, L .P. (TE)

Capacity: TE believes commitments by ESCOs for capacity should be long term and assignment
between parties must be accomplished within FERC gas tariff provisions. TE recommends
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that the Commission provide incentives for suppliers to obtain capacity that is contractually
dedicated to markets on afirm primary basis.

Hedges: TE recommends continued reliance on long term contracts, as part of a balanced supply
portfolio, to ensure commitments by interstate pipeline and financial community to invest in
infrastructure.

UGI Energy (UGI)

End-State Vision: UGI recommends that the PSC refine unmanageable programsin slow
markets rather than completely revise existing regulations.

Price: UGI contends that utility fixed price offers only hurt competition; the utility's pricing
should be market-based.



APPENDIX D

SWITCH AND SAVE

Orange and Rockland's Switch and Save Program has proven to be the most successful
model yet tried in New Y ork State for moving mass market customers to non-utility entities.
Orange and Rockland launched the program in August 2000. As of March 1, 2004, 31,363
electric service and 18,648 gas service customers had enrolled in retail choice through the Switch
and Save program.

The program's objectives are to minimize the complexity of switching for customers,
minimize acquisition costs for ESCOs, and increase customer participation in Orange and
Rockland's retail choice programs. Participating ESCOs agree to offer customers enrolling in
Switch and Save a 7% discount on commodity service for atwo-month period and to take all
customers that are assigned to them. The discount is provided by the ESCO, and serves as alow-
cost marketing tool. Customers can sign up by contacting Orange and Rockland specifically
about the program or they can be referred to the program after being informed about the program
by a customer representative whenever a customer calls Orange and Rockland for any type of
transaction (e.g. new service call, billing inquiry, etc.). In addition, Orange and Rockland
promotes the program through media advertising, bill inserts, its speakers bureau, the internet,

and special events.



Enrolling customers are assigned by Orange and Rockland to ESCOs on a random,
daily basis, with each ESCO receiving an equal number of accounts by service type (electric
only, gas only, or electric and gas combination service) and rate classification. Customersin the
program are not permitted to select a specific ESCO.! Once a customer is enrolled, a notification
letter is sent to the customers within 24 hours of enrollment that provides the name of the
assigned ESCO, the start date, and contact information. During the introductory period the
ESCO isrequired to contact the customer to discuss terms for extending the relationship beyond
the two-month introductory period. After the two-month introductory period, the price of energy
is set by mutual agreement between the ESCO and the customer. The customer is also given
notification about a rescission period during which the customer may cancel participation in the
program.

For ESCOs participating in the program, Orange and Rockland purchases their
accounts receivable without recourse, which simplifies ESCOs operations and can reduce up-
front costs of doing businessin the service territory. Accounts enrolled in the program are billed

by Orange and Rockland.

1 Customers wishing to select a specific ESCO can do so outside of the Switch and Save
program by contacting the ESCO directly.



This program has succeeded because it provides advantages for all of the participants.
For customers, it offers an up-front savings and switching is easy to do. For ESCOs, Orange and
Rockland takes care of administrative details and makesit easy to acquire customers at very low
cost. For the utility, the model encourages migration during the normal course of business and
makes it easy for customers to migrate, thus making it possible to move large numbers of

customers with relatively little effort.
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Consensus Statenent on Low | ncone Prograns

Movenent to End-State

1

The needs of |owincone custoners during the novenent to
the end-state will continue to need to be addressed
t hrough | owi ncome prograns and other initiatives.

Si nce the needs of |owincone custoners are diverse,
they need to be addressed through a variety of
initiatives.

The needs of both gas and el ectric custonmers should be
consi dered in the design of |owinconme prograns.

Utility | owincone prograns should continue as required
in existing settlenent agreenents.

Lowering utility rates so that consuners can receive
| ower prices and funding | owincone prograns through
rates are conpeting goals that need to be continually
reconci | ed.

Uility rates may fund | owincome prograns for the near
term In the future, the sources of funding for

| ow-i ncome prograns need to be exam ned on an on-goi ng
basi s.

Lowi ncome prograns, while appropriately recognizing the
diversity of needs, could benefit fromincreased
cost-effective coordi nati on anong comuni ty, governnent,
private, utility and non-profit |owincome program

provi ders.

End- St at e

1

Even in the end-state, sonme | owinconme consuners in New
York State may spend a greater portion of their incone
on energy costs (i.e., have a greater energy burden)
than ot her residential consuners.

The needs of | owincone consunmers need to be addressed
in the end-state.

The needs of both gas and el ectric consunmers should be
consi dered in the design of |owinconme prograns.

If a Model 3 scenario is adopted in which utilities have
no retail relationship with the consunmer, other retai
service providers and/or other non-utility entities wll
have to assune responsibility for the operation of

| owi ncome prograns previously provided by the
utilities.



Appropriate resources should be provided to address the
needs of | owincome consuners in the end-state.

Lowi ncome prograns, while appropriately recognizing the
diversity of needs, could benefit fromincreased
cost-effective coordi nati on anong comuni ty, governnent,
private, utility, and non-profit |owincome program
provi ders.



