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CASE 04-E-0572 – Proceeding on Motion of the Commission as to 

the Rates, Charges, Rules and Regulations of 
Consolidated Edison Company of New York, Inc. 
for Electric Service 

 
 

ORDER ADOPTING THREE-YEAR ELECTRIC RATE PLAN 
 

(Issued and Effective March 24, 2005) 
 
 
BY THE COMMISSION: 
 

INTRODUCTION 

 This case concerns the terms and conditions of a new 

electric rate plan for Consolidated Edison Company of New York, 

Inc. (Con Edison or the Company).  The vast majority but not all 

of the terms and conditions adopted today will become effective 

on April 1, 2005, apply through March 31, 2008, and remain 

effective thereafter until a replacement electric rate plan is 

adopted. 

 Among other things, the new rate plan: 
 

1. Establishes new rates for delivery service. 
 
2. Provides for customer sharing of Company earnings 

in certain circumstances
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3. Requires a wide variety of measures to increase 
retail access. 

 
4. Strengthens and expands existing reliability and 

customer service performance mechanisms. 
 
5. Reduces the potential for volatility in the 

portion of customers' bills collected through the 
Market Supply Charge (MSC) and Monthly Adjustment 
Clause (MAC) and their adjustors. 

 
6. Endorses cost effective demand management (energy 

efficiency, distributed generation, and load 
management) as a means for meeting in whole or in 
part projected load growth of approximately 535 
MW in the three years commencing April 1, 2005. 

 

 The rate plan adopted today leaves open unbundling 

issues which we expect to resolve next month.  Many other issues 

considered in this case will be the subject of a number of 

continuing proceedings, as discussed in more detail below. 
 

PROCEDURAL HISTORY 

 On April 30, 2004, the Company filed a cover letter, 

proposed new tariff leaves, 28 pieces of direct testimony, and 

four volumes of exhibits in support of three annual delivery 

service revenue increases and other changes.1  The annual 

delivery service revenue increases proposed to be recovered 

through rates at the time were $550 million for the first rate 

year2 (April 1, 2005 through March 31, 2006 or rate year one), 

$175.3 million for the second rate year (April 1, 2006 through 

March 31, 2007 or rate year two), and $289 million for the third 

rate year (April 1, 2007 through March 31, 2008 or rate year 

three). 

 The filing was suspended and this case was established 

to provide for an open and public examination of the propriety  

                     
1 The entire filing comprises Exhibit (Exh.) 4, Parts 1-7. 
2 This comprises increases of $435 million for full service and 

retail access customers, $111 million for the New York Power 
Authority (NYPA), and $4 million for Economic Development 
Delivery Service (EDDS) customers. 
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of the Company's proposals.3  Thereafter, the matter was further 

suspended through March 31, 2005.4 

 Numerous entities sought active party status 

thereafter; there were approximately 26 such parties by June 9, 

2004 and there were 48 as of the start of hearings.  Interested 

parties likewise engaged in extensive discovery concerning the 

Company's April 30, 2004 filing, primarily through August 2004.  

More than 1,000 discovery requests were tendered, many of them 

multi-part. 

 Active parties, other than the Company, filed and 

served their direct testimony on September 10, 2004.  Thirty-

seven pieces of testimony (supplemented by exhibits) were 

submitted at that time. 

 
 
 
 

OTHER ACTIVE PARTIES 

PIECES OF 
DIRECT 

TESTIMONY 
SUBMITTED 

Department of Public Service Staff (DPS Staff) 15 

NYPA 1  

Consumer Protection Board (CPB) 2 
 
The City of New York (the City), including one on behalf 
of the Metropolitan Transportation Authority (MTA) and the 
Port Authority of New York and New Jersey (Port Authority)  

 
 
 
4 

County of Westchester (Westchester) 1 

Public Utility Law Project of New York, Inc.(PULP) 1 

AFL-CIO, Local 1-2 (the Union) 2 
 
The Natural Resources Defense Council (NRDC) and the Pace 
Law School Energy Project (Pace), (together NRDC and Pace) 

 
 
1 

                     
3 Case 04-E-0572, Order Suspending Major Rate Filing (issued 

May 14, 2004). 
4 Case 04-E-0572, Untitled Order (issued September 3, 2004) and 

Untitled Order (issued January 25, 2005).  The latter order 
was based on the Company's October 21, 2004 conditional offer 
to extend the suspension date through March 31, 2005 without 
a make-whole provision. 
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OTHER ACTIVE PARTIES (cont'd) 

PIECES OF 
DIRECT 

TESTIMONY 
SUBMITTED 

 
New York Energy Consumers Council, Inc. (NYECC) 

 
3 

 
Consumer Power Advocates (CPA), including one submitted on 
behalf of CPA and Pace 

 
3 

 
Independent Power Producers of New York, Inc. (IPPNY) 

 
1 

U.S. Energy Partners II, LLC  1 
 
Meter Service Provider Association of New York 

 
1 

Small Customer Market Coalition (the Coalition) 15 

  

 On September 10, 2004, the Company also filed a notice 

of impending settlement negotiations.  Talks were to commence in 

New York City on September 20, 2004.  The notice filing date was 

consistent with the procedural schedule that had been adopted on 

August 20, 2004.6  The required review of the notice was 

completed and reported on September 17, 2004.7 

 Eight days of negotiations at the time did not result 

in an agreement among the parties.  This first attempt at 

negotiations terminated on October 5, 2004, and the case 

reverted to a litigated track.   

 Twenty-three pieces of testimony by Company witnesses, 

responding to all other parties and updating Con Edison's case, 

and 13 pieces of testimony by witnesses for other active parties8 

                     
5 These filings are now in evidence.  See, respectively, Exh. 

16, Part 1; Exh. 38, Part 1; Exh. 39; Exh. 21, Part 1; Exh. 
40, Part 1; Tr. 447-A through 448-B and Exhs. 36 and 37; Exh. 
14; Tr. 281 through 300; Exh. 11, Parts 1 and 2 and Exh. 12; 
Exhs. 13, 41, 42, and 44; and Exh. 10, Part 1. 

6 Case 04-E-0572, Procedural Ruling on Revised Schedule and 
Other Matters (issued August 20, 2004). 

7 16 NYCRR §3.9(a)(2). 
8 Other active parties submitting rebuttal include DPS Staff, 

NYPA, the City, Westchester, the Union, NYECC, CPA, the 
Coalition, and the Mid-Atlantic Supply Association (jointly 
the Coalition and Association). 
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responding to each other (collectively the rebuttal) was filed 

and served on October 13, 2004.9   

 Evidentiary hearings were scheduled to commence on 

October 25, 2004; at the time, 10 or more full days of hearings 

were anticipated.  However, those hearings were cancelled in 

anticipation of the filing of an October 21, 2004 Notice of 

Resumption of Settlement Negotiations.10  Negotiations resumed on 

October 25, 2004 and continued 11 days in the period through 

November 30, 2004.  On October 29, 2004, some parties advised 

that an agreement in principle has been reached on many though 

not all issues. 

 A revised schedule adopted on November 3, 2004 called 

for the filing of a joint proposal on December 1, 2004, the 

filing of statements (and/or testimony) in support and 

statements (and/or testimony) in opposition to a joint proposal 

on December 15, 2004, evidentiary hearings on January 5 

through 7, 2005, public statement hearings in early to mid-

January 2005, and limited post-hearing pleadings on January 18, 

2005.11  This schedule was thereafter followed completely with 

the exception that the December 1, 2004 due date for a joint 

proposal was extended to December 2, 2004 for good cause shown 

and without objection.12 

                     
9 One piece of testimony filed by CPA on October 13, 2004 is 

not in evidence because CPA did not seek to introduce it 
(Tr. 185).  One piece of testimony, filed and served by the 
Union on October 13, was not proper rebuttal and is not in 
evidence for that reason (Tr. 186-188).  All of the other 
rebuttal filings are in evidence.  (See Exh. 4, Part 8; Exh. 
16, Part 2; Exh. 38, Part 2; Exh. 21, Part 2; Exh. 40, Part 
2; Exh. 11, Part 3; and Exh. 10, Part 2, respectively.) 

10 Case 04-E-0572, Notice Canceling Hearings (issued October 21, 
2004). 

11 Case 04-E-0572, Procedural Ruling on Further Revised Schedule 
and Process (issued November 3, 2004).  This schedule and 
process was adopted at the time only after numerous active 
parties participating in a November 1, 2004 conference call 
had an opportunity to comment on it.  These parties are 
listed in n. 2 of the November 3, 2004 Ruling.  No party 
objected to the schedule at the time. 

12 Case 04-E-0572, Informal Ruling (electronically distributed 
to all active parties on November 30, 2004). 
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 On December 2, 2004, a Joint Proposal (JP) was filed 

and served, setting forth details of a proposed three-year rate 

plan.  The 23 initial signatories recommended that we approve or 

adopt the proposed plan in whole or in part.13  As is discussed 

in greater detail below, some signatories are silent on portions 

of the JP and some support the JP in part and oppose it in part. 

 Thirteen statements solely in support of the JP in 

whole or in part were filed and served on or before December 15, 

2004.  Statements in this category, that are in evidence under 

oath, include those filed and served by the Company (Exh. 2), 

DPS Staff (Exh. 15), the City (Exh. 20), the New York State 

Energy Research and Development Authority (NYSERDA, Exh. 22), 

and the Joint Supporters (Exh. 34). 

 Other statements solely in support of the JP in whole 

or in part were timely filed and served by NYPA, the Port 

Authority, CPB, MTA, the Coalition and Association, IPPNY, 

Direct Energy Services, LLC (Direct Energy), and Gotham Power 

Zerega. 

 Statements partly in support and partly in opposition 

were timely filed and served by NYECC14 and CPA, while comments 

entirely in opposition to the JP in whole or in part were filed 

and served timely by PULP and Energywiz, Inc. (Energywiz).15 

 NRDC and Pace jointly were the only two parties to 

pre-file testimony concerning the JP on December 15, 2004; the 

Gupta/Plunkett panel's testimony, partly in support of the JP 

                     
13 The JP is Exh. 1, and Appendix I to this order.  Signatories 

to the JP include active parties, entities that are 
represented by an active party, and others.  While some 
executed the JP on or prior to December 2, others did so 
subsequently.  All 30 signature pages as of January 6, 2005 
are included in Exh. 1. 

14 NYECC filed comments on December 15, 2004 and revised them on 
December 17, 2004.  Only the revised version is considered in 
this order. 

15 The latter pleading is part of the official record only as 
revised in accordance with the terms of the Ruling Concerning 
Sanctions (issued January 3, 2005), p. 8. 
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and partly in support of changes to the JP, is in the 

evidentiary record.16 

 Evidentiary hearings commenced on January 5, 2005 and 

concluded the following day.17  The topics receiving the greatest 

attention at these hearings include the reasonableness of the 

JP's provisions concerning Demand Management (Section J), 

delivery service revenue requirement (Sections B and D), and 

low-income rates (Section B-5). 

 Six public statement hearings – one in each county in 

the Company's service territory - were held on two afternoons 

and four evenings in the period January 5, 2005 through 

January 11, 2005.  Commissioner Thomas J. Dunleavy was on the 

bench for the session in Manhattan.  Very few members of the 

public took advantage of the opportunity to comment at such 

hearings or otherwise. 

 Through such hearings, letters, electronic messages, 

and calls to our toll-free opinion line, a total of 11 public 

comments were received, including letters from State Senators 

John L. Sampson (opposing Section J) and Liz Krueger (advocating 

against a delivery revenue increase, for further actions to 

reduce volatility in the MSC and MAC, and for larger discounts 

for low-income customers).  Statements were also offered by 

State Assemblymember Ryan Karben (opposing a delivery service 

revenue increase, criticizing the absence of a reliability 

performance mechanism for stray voltage and manhole events, and 

supporting larger low-income discounts), and Queens Borough 

President Helen Marshall (opposing a delivery service revenue 

                     
16 Tr. 307A-323B.  As in the case of the direct testimony of 

PULP witness Oppenheim, only one side of each double-sided 
page was assigned a transcript page number by the reporter.  
For purposes of this order, the sides assigned a number by 
the reporter are referred to by page number and the letter 
"A," and the other side is referred to by the same page 
number and the letter "B." 

17 The hearings were held consistent with the November 3, 2004 
Ruling on Further Revised Schedule and Process and pursuant 
to the Notice of Public Statement Hearings, Opportunities for 
Public Comment, and Evidentiary Hearing (issued December 6, 
2004).  The appearances are set forth in Appendix II. 
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increase unless the Company first improves its reliability and 

safety record).  Other comments are offered by the Legal Aid 

Society and the Northern Manhattan Improvement Corporation, both 

of which emphasize the enormous challenges faced by those 

receiving public assistance or fairing only slightly better.  

They urge that more be done here to meet the needs of such 

customers.  The final handful of public comments are offered by 

individual residential and small commercial customers who oppose 

any revenue increase, either because they feel they cannot 

afford it, or that an increase will make it even more difficult 

to do business profitably.18 

 The evidentiary record contains 575 pages of 

transcripts and 42 exhibits.19 

 Limited post-hearing briefs were filed and served on 

January 18, 2005 by Con Edison, DPS Staff, NYPA, CPB, the City, 

Joint Supporters, Westchester, NRDC and Pace, NYECC, and PULP.20  

Broadly speaking, the positions taken in these submissions are 

consistent with those presented in the December 15, 2004 filings 

and further developed at the evidentiary hearings.  Westchester, 

which had not previously taken any position on the JP, offered 

                     
18 These preliminary summaries are general.  Other comments and 

details are considered in our discussion of some of the 
issues presented. 

19 On January 13, 2005, NRDC and Pace provided qualifications to 
an answer witness Gupta had given subject to check, Tr. 337-
338.  The January 13, 2005 filing is not part of the 575 
transcript pages, but it is included in its entirety at the 
end of the transcript for the January 6, 2005 hearing.  An 
annotation is included at Tr. 337-338, referring the reader 
to the January 13, 2005 filing. 

20 In a series of ten electronic messages, NYPA, NYECC, and the 
City dispute the propriety of part of NYPA's post-hearing 
submission.  Given our decision concerning JP Section J, the 
issue is moot. 
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arguments in support of Business Incentive Rates that PULP 

appeared to oppose.21 
  

THE JOINT PROPOSAL AND THE ISSUES BY SECTION 

  

 In the discussion that follows, the terms of the Joint 

Proposal are summarized generally and any issues raised are 

summarized and discussed.22  This is followed by a discussion of 

several issues that tend to cut across multiple sections of the 

JP.  Our overall conclusions are set forth in the Conclusion. 

 

A. Term 

 As noted above, the proposal is intended primarily for 

rate years one, two, and three.  As discussed in some of the 

other JP sections, some provisions would be implemented prior to 

and might apply following the three rate years.  The MTA 

                     
21 Near the end of the January 6, 2005 hearing (see Tr. 490-499) 

there was a discussion about Exhibit 9, the responses to the 
Administrative Law Judge's questions about the JP.  Counsel 
for Westchester requested an opportunity to ask follow up 
questions as its expert had not had an opportunity to review 
the exhibit, Tr. 492.  Over the objection of others, the 
Judge granted Westchester's request, subject to a tight time 
constraint, expressing interest in ensuring that any concern 
about the completeness or accuracy of Exhibit 9 be brought to 
his attention, Tr. 494-495.  The County characterized this 
approach as fair, Tr. 495.  In an electronic message dated 
January 12, 2005, Westchester followed up not with questions, 
but with a statement opposing a number of JP provisions 
having to do with participation in future proceedings and 
access to information by those who did not sign the JP.  DPS 
Staff replied immediately that Westchester's comment was 
improper and untimely.  The January 12, 2005 electronic 
message was inconsistent with the relief Westchester sought 
and was granted.  Accordingly, we grant DPS Staff's request 
that the January 12, 2005 electronic message be ignored.  We 
note however, that the issue raised by Westchester is 
considered below for reasons unrelated to Westchester's 
electronic message. 

22 This summary is provided only for the reader's convenience.  
Binding legal significance, of course, attaches neither to 
the JP itself nor to this summary per se, but only to our 
order. 
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expresses support for the three-year term, expecting it will 

make it easier for it to plan.23 

 

B. Electric Rates and Revenue Levels 

 1. Rate Level 

  a. Background 

  This subsection proposes:  (1) a delivery service 

revenue increase of $104.6 million in rate year one; (2) 

deferral of a $58.6 million delivery service revenue increase 

from rate year two to rate year three, along with $1.5 million 

of interest that would accumulate at the unadjusted customer 

deposit rate; and (3) a delivery service revenue increase of 

$220.4 million in rate year three, inclusive of the deferred 

second year revenue requirement and associated interest.24  The 

incremental delivery service revenue requirement to be recovered 

in rates is significantly less than it otherwise would be 

because of the proposed use over three years of $729.3 million 

of existing and anticipated net credits due customers.25 

  The company summarizes the terms set forth in the 

subsection but does not explain their bases.26  DPS Staff, 

meanwhile, explains the reasons for the differences between its 

original recommendation, that there be no revenue change for the 

first year, and the revenue requirement set forth for that year 

in JP Appendix A, p. 1. 

                     
23 MTA's December 15 Comments, p. 6. 
24 The JP, Appendix M, indicates that the $104.6 million and 

$220.4 million delivery revenue increases equate to four 
percent and 7.4 percent, respectively, over a base of 
approximately 50 percent of total annual electric revenues 
expected without such increases.  The base comprises the sum 
of delivery service and fixed Monthly Adjustment Clause (MAC) 
revenue before an increase.  Thus, the total bill impacts are 
approximately one half of the stated percentages, Tr. 162. 

25 JP Appendix B summarizes the sources of the net credits to be 
used each year, including the $226.7 million portion that is 
estimated and that would be reconciled in part on an on-going 
basis through the MAC and in part through deferral and future 
amortization. 

26 Exh. 2, pp. 6-7. 
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  Among the changes to the delivery service revenue 

requirement in DPS Staff's original case are:  (1) an increase 

in the equity return allowance to 10.3 percent, including a 

stay-out premium and use of a 48 percent equity capitalization 

ratio; (2) an adjustment to DPS Staff's forecast of revenues 

before any rate change; (3) increases in operation and 

maintenance expenses (including those associated with stray 

voltage testing and safety inspections); (4) a larger rate base 

associated with additional plant; (5) updates and corrections to 

federal income taxes; (6) reversal of its pension adjustment; 

(7) elimination of an adjustment to consultant costs; (8) 

correction of its employee count labor adjustment; (9) an 

inflation rate update; (10) an increase in the amount of 

deferred World Trade Center recoveries;27 and (11) an increase in 

environmental remediation costs.  These adjustments, in turn, 

are offset by higher estimates for some credits, tax calculation 

corrections, and lower costs associated with the Prescription 

Drug and Medicine Improvement Act of 2003.28 

  The reasons for the recommended delivery service 

revenue increase are also broken out by component in the JP.29 

  The New York Power Authority and the City also filed 

comments in support of the delivery service revenue increase.  

These comments focus in part on the evidence each submitted in 

opposition to the Company's April 30, 2004 filing and on the 

extent of the differences between what the Company filed for, 

and what is recommended now.30 

                     
27 Under the proposal, this would be the first electric case in 

which Con Edison would be allowed to collect deferred WTC 
costs at a rate of $14 million per year. 

28 Exh. 15, pp. 10-12.  These and other adjustments to DPS 
Staff's original recommendation, along with the dollar 
impacts of each, are listed in Exh. 15, Appendix C. 

29 Exh. 1, Appendix A, p. 2 of 3. 
30 NYPA's December 15 Comments, pp. 4-6, and the City's 

December 15 Comments, pp. 8-10.  See, also, the Port 
Authority's December 15 Comments, p. 3, and the MTA's 
December 15 Comments, pp. 3-4. 
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  The Public Utility Law Project contests this 

subsection in three respects.  First, PULP suggests that the 

proposed delivery service revenue increases are higher than they 

would be had the case been fully litigated.31  This contention is 

based primarily on the fact that DPS Staff's direct case32 

supported no change in delivery service revenues. 

  Expanding on the same theme in its post-hearing 

pleading, PULP questions the logic of some of the reasons that 

led DPS Staff to conclude any delivery service revenue increase 

is warranted.  PULP questions whether there are good reasons for 

the differences between:  (1) the 7.38 percent cost of capital 

in DPS Staff's direct case and the 8.08 percent figure in the 

JP; and (2) the 9.0 percent equity return allowance in DPS 

Staff's direct case and the 10.3 percent implicit in the JP, 

including a premium for the risk that the Company's non-

commodity operation and maintenance expenses may increase faster 

than expected.33 

  There was no opportunity to reply to PULP's latest 

arguments.  However, Con Edison, DPS Staff, and the City respond 

in opposition to PULP's December 15 contention that delivery 

service revenue increases are too high.  Con Edison, for 

example, says that PULP ignores that the last delivery service 

revenue increase was in 1994, which was followed by two 

decreases.  It faults PULP for making no examination of the 

costs underlying the recommended increases and cites the 

testimony of DPS Staff witness Scherer that the recommended 

increases would permit the Company to carry out important 

programs and for it to reinforce its delivery system.34 

  Department of Public Service Staff and the City 

disagree with PULP's implicit assertion that the likely outcome 

of a litigated rate case would be no change in delivery service 

rates.  DPS Staff, for example, explains that the Company's 

                     
31 PULP's December 15 Comments, pp. 6-7 and 19-20. 
32 Exh. 16, Part 1(e), p. 2 and CD-1, Schedule (Sched.) 1. 
33 PULP's January 18 Comments, pp. 5-6. 
34 Con Edison's January 18 Comments, p. 14, citing Tr. 194-195. 
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rebuttal showed some errors in DPS Staff's direct case and 

presented updates requiring an increase in delivery service 

revenue requirement.  The City and DPS Staff likewise point out 

that PULP submitted no evidence on delivery revenue requirement 

and that any statements of fact in PULP's pleadings were not 

adopted under oath or subject to cross-examination.  DPS Staff 

emphasizes also that the Company needs to replace and upgrade 

its delivery system.  The City and DPS Staff, finally, each 

focus on the small size of the proposed delivery service revenue 

increases, relative to what the Company had sought.  DPS Staff 

says the increased revenues recommended for each of the three 

rate years (ignoring the deferral of the second year revenue 

requirement to the third year) are 19, 33, and 35 percent, 

respectively, of what the Company requested in its April 30, 

2004 filing.35 

  PULP's second concern with this subsection is that 

the proposed third year delivery service revenue increase is too 

large in comparison with the proposed first year increase and 

will produce "rate instability."36  PULP supports this 

contention, in part, citing a statement in a prior order that a 

two percent increase would be "disruptive and have unacceptable 

impacts."37 

                     
35 DPS Staff's January 18 Comments, pp. 9-10 and the City's 

January 18 Comments, pp. 3-8. 
36 PULP's December 15 Comments, pp. 6-7 and 19-20. 
37 Case 96-E-0897, Consolidated Edison – Electric 

Rates/Restructuring and Formation of a Holding Company, Order 
Concerning Retail Access Implementation – Phase III (issued 
February 20, 2000).  The quoted statement was made in the 
context of a discussion of a Westchester argument in 
opposition to a Company proposal to set different delivery 
rates for New York City and Westchester.  The Commission 
disagreed with Westchester at that time, noting in part that 
adoption of Westchester's proposal would undermine rate 
decreases called for in a prior order as millions of NY City 
customers would be subject to bill increases of two percent 
on a flash-cut basis.  Westchester's concerns, however, 
became the subject of a subsequent inquiry.  See Case 00-E-
1208, Con Edison Electric Rate Restructuring in Westchester, 
Order Adopting Staff Proposal (issued November 25, 2003). 
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  The Company responds that the real effect on 

ratepayers is the same whether revenues are increased in the 

second and third years or only in the third rate year and that a 

known increase to be effective at a definite point in the future 

cannot create rate shock.38  The City and DPS Staff argue that 

ratepayers benefit under the proposal as they would have flat 

delivery service rates for the first two rate years and would 

have use of $58.6 million during the second rate year, to 

support the general economy, that otherwise would be due the 

Company.  They also explain how a larger increase in the third 

rate year will, relatively speaking, help to minimize (by $60.1 

million) the size of any needed increase in delivery service 

revenue starting after the proposed three-year rate plan.  (This 

is because of the deferral of the $58.6 million revenue 

requirement and $1.5 million of interest to the third rate 

year.)  DPS Staff also notes that PULP declined to support 

increases in the first, second, and third rate years as an 

alternative to increases in only the first and third years.  The 

City emphasizes that the timing of the recommended increases is 

agreed to by many and objected to by only one and points out, 

again, that PULP's argument is unsupported by evidence.39  CPB, 

finally, denies the proposal will create delivery service rate 

instability or rate shock, noting that a delivery service rate 

freeze during the first and second rate years would help ensure 

rate stability.40 

  PULP's third objection to this JP section is based 

on the contention that DPS Staff's criticisms of Con Edison's 

original multi-year rate plan apply as well to the multi-year 

aspects of the JP.41  PULP argues that DPS Staff initially 

refused to support the Company's April 30, 2004 multi-year 

proposal, with a DPS Staff witness describing it as "a series of 

                     
38 Con Edison's January 18 Comments, p. 15. 
39 DPS Staff's January 18 Comments, p. 12, and the City's 

January 18 Comments, p. 6. 
40 CPB's January 18 Comments, pp. 1-2. 
41 PULP's December 15 Comments, p. 8. 
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staged increases, deferral mechanisms and true ups that insulate 

shareholders from many uncertainties while providing customers 

little more than the assurance of increasing rates."42  PULP 

contends the same criticism applies to the multi-year parts of 

the JP. 

  DPS Staff disagrees with PULP's argument, citing 

sworn testimony to the effect that the JP "includes parameters 

that were not proposed by the Company, such as dead bands around 

target levels [for items subject to reconciliation] . . . a 

share in excess earnings . . . and a limit to the Company's 

ability to defer incremental costs in the event the [Company is] 

found in an excess earnings position.43  This argument refers to 

the earning sharing provisions in JP Section C, a provision that 

DPS Staff says would not apply in the absence of a JP. 

  PULP is not persuaded by these points, observing 

that an earnings sharing mechanism would be unnecessary in the 

context of a one-year rate plan.  PULP also argues DPS Staff 

witnesses' responses to its questions at the hearings offer only 

"superficial" reasons in support of provisions that are 

completely in the interest of shareholders and not in the 

interest of ratepayers.44 

  Finally, as discussed in the Procedural Background, 

eight of the eleven public comments received also oppose the 

proposed delivery service revenue increases.  These include 

comments by a State Senator, State Assemblymember, the Queens 

Borough President, the Legal Aid Society, and individual 

residential and small commercial customers.  In her comments, 

the Queens Borough President also suggests improvement in 

reliability and safety are necessary pre-conditions to any 

revenue increase while one Assemblymember opposes the recovery 

of costs the Company is projected to incur to comply with our 

recent order concerning safety testing and inspections.45 

                     
42 Id., quoting from Exh. 16, Part 1(b), p. 6. 
43 DPS Staff's January 18 Comments, p. 11, citing Tr. 193-194. 
44 PULP's January 18 Comments, pp. 6-7. 
45 Case 04-M-0159, Transmission and Distribution Safety, Order 

Instituting Safety Standards (issued January 5, 2005). 
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  b. Discussion 

  The burden of proving the reasonableness of each 

provision of the JP rests solely on the proponents.  Whether or 

not PULP provides sworn evidentiary support for its arguments 

does not change that burden, particularly where the issue at 

stake involves a major electric revenue increase.  Based on our 

review of the evidence and arguments, we conclude that burden 

has been met with regard to this subsection, PULP's three 

central arguments and public comments to the contrary 

notwithstanding.   

  With respect to the delivery service revenue 

requirements, DPS Staff introduced sworn evidence that 

identifies each of the ways in which it abandoned its initial 

litigation position, reflecting a reassessment of the strengths 

and weakness of its earlier positions, as well as updated 

information.46  Out of the many reasons given for the changes in 

DPS Staff's position, PULP ignores almost all of them and 

basically calls into question the entire recommended delivery 

service revenue increase, based solely on the DPS Staff change 

in position on the overall cost of capital.  That change, in 

turn, is driven primarily by the cost of equity and the equity 

capitalization ratio. 

  Implicit in PULP's argument on this point, however, 

is the notion that no weight whatsoever should be given to 

evidence introduced by other parties that supported a cost of 

capital higher than reflected in DPS Staff's initial litigation  

position or in the JP, including that presented by CPB,47  

                     
46 Exh. 15, and especially Appendix C. 
47 Mr. Niazi supported an equity return of allowance of 9.49 

percent, Exh. 39, Part 1, p. 10. 
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Westchester,48 and the Company.49  Given the Company's planned 

construction and that no party objects to the elements of that 

plan, such a notion is patently unreasonable. 

  Moreover, the record includes other information, 

that identifies precisely the underpinnings of the sales 

forecasts reflected in the proposed revenue requirements,50 the 

adjustments to DPS Staff's and the Company's earlier forecasts 

of operation and maintenance expenses,51 and the changes in 

litigation positions leading to the forecast of average rate 

base in the JP.52  On a macro basis, these and the latest 

calculations of income taxes, prepared by Company and DPS Staff 

experts, are all of the major components of the Company's 

delivery service revenue requirements.53 

  The next question presented is whether the two 

recommended delivery service revenue increases from rates are 

reasonable with respect to their timing and relative size or 

should be adjusted to maximize rate stability and avoid rate 

shock for customers in the third rate year.  We conclude the 

proposal is reasonable and that adjustments to the timing and 

                     
48 Mr. Radigan supported an equity return of 9.2 percent, 

Exh. 40, Part 1, pp. 3-4. 
49 Company witnesses Rosenberg and Fetter, as well as the 

Company's Policy Panel, all supported an equity return 
allowance of 12.00 percent, including, as witness Rosenberg 
described it, a risk premium of 105 basis points based on 
premiums allowed in past cases, that interest rates had been 
very low and are likely to trend higher, and in recognition 
of the difference in yields between one- and three-year 
treasury securities.  These same witnesses testified in 
support of a 48.81 percent equity capitalization ratio.  See, 
Rosenberg (Exh. 4, Part 2, Tab 4, pp. 5-48 and 49-52, 
respectively, and Exh. 4, Part 8(r), pp. 14-28 and 3-13, 
respectively); Fetter (Exh. 4, Part 2, Tab 5, pp. 8-44 and 
44-48, respectively and Exh. 4, Part 8(d), pp. 2-3 and 4-5 
and 7, respectively); and the Policy Panel (Exh. 4, Part 2, 
Tab. 10, pp. 16-20). 

50 Exh. 9, Responses 16-19. 
51 Id., Response 8. 
52 Id., Response 9. 
53 See also, Tr. 195; there are legitimate drivers for the 

proposed increases, including the Company's significant 
infrastructure needs, and they do not come for free. 
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relative size of the recommended delivery service revenue 

increases are not warranted. 

  To begin, we give weight to the City's observation 

that out of all the many parties representing consumers and 

their interests, only one disagrees with the relative size and 

timing of the proposed delivery service revenue increases 

through rates.  On a real cost basis, as the Company observes, 

customers and the Company should both be indifferent to whether 

there should be a $58.6 million second rate year increase to 

minimize the size of the increase for the third rate year.54  CPB 

and others are also correct that avoidance of a second rate year 

increase ensures delivery service rate stability for two of 

three rate years. 

  The most important factor here, however, is that the 

proposed approach will minimize, by $60.1 million, the magnitude 

of any delivery service revenue increase from rates that might 

be needed at the end of the rate plan.55  Information in the 

record suggests that a delivery service revenue requirement of 

up to approximately $314.3 million (4.7 percent) might be needed 

at the end of rate year three solely to recognize the depletion 

of credits being used to ameliorate delivery service rate 

increases in the coming three years and to amortize deferred 

carrying charges on transmission and distribution plant if 

construction goes forward at a pace faster than envisioned in 

the JP.56  To the extent decreasing the third year increase and 

adopting a $58.6 million increase in the second rate year would 

increase the potential for an even larger increase beyond the 

third rate year, by another $60.1 million (or another .9 percent 

for 5.6 percent in total), such an adjustment would be 

unreasonable and we will not adopt it. 

                     
54 Tr. 154-155. 
55 Tr. 200-201. 
56 Exh. 9, Responses 11, 12, and 278.  The referenced deferrals 

are discussed in greater detail below.  The 4.7 percent does 
not reflect any new credits that might become available, any 
other deferred debits, or any cost-based delivery service 
revenue increase that may otherwise be warranted at that 
time. 
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  Turning to PULP's third argument, finally, the 

record establishes significant differences between the multi-

year aspects of the JP and the multi-year proposal set forth in 

the Company's April 30, 2004 filing.  These changes include: 
 

1) No revenue increase from rates in the second 
year. 

 
2) Expense reconciliation targets lower than the 

Company had proposed. 
 
3) The inclusion of dead bands around some expense 

targets that would be subject to reconciliation, 
including those for property taxes and 
interference expense. 

 
4) Restrictions on some deferrals in instances where 

warranted by the Company's earnings level. 
 
5) Provisions requiring earnings sharing in certain 

circumstances. 
 

While PULP may believe these explanations are superficial, it 

does not present a reasonable basis for such a claim.  This 

third PULP contention also appears to rest in part on the belief 

that single year rate determinations would be superior to a 

multi-year rate plan with earnings sharing and reconciliation 

provisions.  The bases for such an assumption are not even 

described by PULP.  Accordingly, no adjustment to this 

subsection is warranted based on PULP's third argument. 

  One of our ultimate responsibilities in this case is 

to set just and reasonable electric delivery service rates for 

Con Edison.  The record in this case establishes that the rate 

increases recommended are necessary for the Company to meet its 

reasonable costs and to provide safe and adequate service.  

While the costs of doing so may be too high in the opinion of 

some and while we can empathize with many who have difficulty 

paying for the costs to serve them, this does not change these 

costs or the serious negative consequences we can expect if 

service quality is not reasonable.  Moreover, no active party, 

including PULP, establishes that any of the cost estimates 
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underlying the JP delivery service revenue requirement are 

unreasonable. 

  The Company also has responsibilities it must meet 

in the coming three rate years to provide safe and adequate 

service.  Among other things, the Company must comply with our 

orders on safety testing and inspections or face future revenue 

adjustments.  The notions expressed by some in this context, 

that the $21 million annual cost of increased testing and 

inspections57 should only be recognized after the Company meets 

its responsibilities in this regard, or that the Company's 

actual costs of complying with our orders should not be 

recovered in rates at all, are confiscatory and unreasonable.  

Accordingly, we decline to reject the JP or adopt different 

delivery service revenue increase provisions based on these 

comments. 
 

 2. Sales Forecast 

 This subsection refers to JP Appendix C.  Appendix C, 

in turn, reflects the Company's initial sales forecast for the 

three rate years,58 adjustments to that forecast for purposes for 

calculating the recommended delivery service revenue increases, 

and the sales forecast reflected in the JP.  Information in the 

record establishes that changes in the assumptions about 

customer growth rates for Service Classifications (SCs) 2 and 9 

produced the changes reflected in the sales forecast underlying 

the JP.59 
 

 3. Market Supply Charge and Monthly Adjustment Clause 

  a. Background 

  This JP subsection supports changes to tariffs or 

Company practices concerning the MSC and MAC.  The MSC and MAC 

are the means by which the Company recovers variable capacity, 

energy, and related costs which together comprise the other 50 

                     
57 Exh. 9, Response 69. 
58 See, for example, Exh. 4, Part 4, Tab. 21, Column (Col.) 3. 
59 Exh. 9, Responses 17-19. 
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percent of the Company's annual electric revenue requirement.60  

Appendix D of the JP includes all of the proposed tariff 

language changes.  There are issues with respect to some of 

these changes and several of them are discussed here. 

  Among the proposed changes, there are three intended 

to reduce customer bill volatility by:  (1) decreasing the 

forecast period for the MSC and MAC from six to three months 

each with the expectation this will increase forecast accuracy 

and reduce volatility in the related monthly adjustments; 

(2) passing back incremental transmission congestion contract 

(TCC) credits in excess of $60 million per year to customers 

over the same amount of time they are generated;61 and (3) having 

Con Edison reflect other costs or credits over a reasonable 

period of time. 

  In its initial comments, Con Edison emphasizes that 

under the terms of the JP, it would continue to recover fully 

all prudently incurred supply and reliability related costs 

through the MSC and MAC.  It also explains several of the many 

proposed tariff changes, including the proposed change in the 

MSC and MAC forecast period from six to three months.62 

  PULP contends the existing and proposed MSC and MAC 

tariffs are inconsistent with the just and reasonable standard 

of Public Service Law (PSL) §65 as there is no requirement that 

the Company hedge its supply purchases to a greater, unspecified 

level.63  Second, either as a matter of law or policy, PULP 

contends the proposed rate plan unreasonably fails to include 

rate cap provisions similar to those it claims are reflected in 

                     
60 The sum of delivery service and fixed MAC revenue comprise 

the other 50 percent.  At present, the MSC and MAC mechanisms 
involve forecasts of relevant costs for six month periods 
with a reconciliation of differences between forecast and 
actual costs through adjustments on a one-month lagged basis.  
A more detailed summary of these mechanisms is presented by 
the Company's rates panel, Exh. 4, Part 3, Tab 28, pp. 44-47. 

61 The first $60 million per year, or $180 million in total, is 
part of the $729.3 million of credits proposed to be used to 
minimize the two proposed delivery service rate increases. 

62 Exh. 2, pp. 7-8. 
63 PULP's December 15 Comments, pp. 8 and 11. 
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the rate plans for all other electric utilities in New York with 

the exception of Orange and Rockland Utilities, Inc. (O&R).64  

Such a cap is necessary, PULP complains, as Con Edison purchases 

approximately half of all energy each year at less stable spot 

market prices.  As a result, according to PULP, there have been 

at least six occasions since 2000 where the monthly adjustment 

to the filed six month forecasts have resulted in abrupt, 

unannounced increases for residential customers greater than 

3¢/kWh.  PULP implies that increases of such magnitude warrant 

the same hearing process required for major rate changes under 

PSL §66(12). 

  At the evidentiary hearings, PULP cross-examined DPS 

Staff about the proposed MSC and MAC changes intended to reduce 

volatility.  At that time, DPS Staff witnesses Padula and 

Scherer both testified that use of a three month forecast would 

reduce volatility in the monthly adjustments.65  Witness Padula 

acknowledged, however, that some volatility could still occur as 

this Commission does not have regulatory control over the prices 

of fuels that directly affect the cost of electricity.66  

Pointing to information provided by Con Edison's witness 

Holtman, the DPS Staff witnesses also noted that the Company 

hedges to reduce bill volatility, both through its retention of 

some generation and non-utility generation contracts, as well as 

through financial hedges and some long- and short-term fixed 

contracts.67 

  Also at the hearing, Company witnesses were cross-

examined by PULP on this topic.  Company witness Holtman 

testified about various Company actions taken to minimize 

fluctuations in energy prices and that have allowed the Company 

                     
64 Id., pp. 19-20.  PULP does not provide any references in 

support of this assertion. 
65 Tr. 229 and 231, respectively. 
66 Tr. 229-230. 
67 Tr. 230.  Mr. Holtman's prior discussion of hedging can be 

found at Exh. 4, Part 3, Tab 19, pp. 11-12, and Exh. 4, Part 
8(g), p. 6. 
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to reduce market price volatility compared to the New York 

Independent System Operator (NYISO) spot market.68 

  PULP's concern about customer bill volatility was 

not ameliorated at the hearings.  In its post-hearing pleading, 

PULP cites testimony by Company witnesses that the price of fuel 

is volatile and likely to go higher during the three rate 

years,69 that large changes in fuel prices, in either direction, 

might occur with little notice,70 and that the Company's prices 

are more stable than the NYISO spot market price.71  PULP also 

points to statements by a DPS Staff witness, assertedly to the 

effect that the change in the forecast period for MSC and MAC 

from six to three months will not "change the volatility on the 

rate experience on the customer."72 

  PULP therefore asserts that the proposed changes in 

the MSC and MAC forecast period do not deal sufficiently with 

the volatility problem and contends this is an important 

criticism given the combined bill impacts of MSC and MAC changes 

and those that would result from the proposed delivery service 

revenue increases in the first and third rate years.73 

  Other parties did not have an opportunity to respond 

to these latest contentions.  However, Con Edison's post-hearing 

pleading points to the testimony of witness Holtman, referenced 

above.74  DPS Staff, meanwhile, argues that PULP ignores the 

Commission's policy of exposing customers to market prices.75 

                     
68 Tr. 160-161. 
69 Tr. 67-68. 
70 Tr. 137. 
71 Tr. 138. 
72 PULP's January 18 Comments, p. 15, n. 35, citing Tr. 231. 
73 Id., p. 15. 
74 Con Edison's January 18 Comments, pp. 15-16. 
75 DPS Staff's January 18 Comments, p. 10, n. 6.  We assume this 

is a reference to our longer-term policy of allowing 
utilities to expose residential customers to seasonal 
pricing, Case 00-M-0504, Competitive Markets Proceeding, 
Statement of Policy on Further Steps Toward Competition in 
Retail Energy Markets (issued August 25, 2004), p. 31. 
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 A final issue about this section concerns whether we 

should adopt a provision calling on the Company to pass back 

non-TCC credits or costs, including positive and negative NYISO 

rebills, over a reasonable period of time to reduce volatility 

in the MAC.  To begin, the pertinent proposed tariff change76 

does not capture the "over a reasonable period" language.  

Moreover, the JP does not specify how the company would decide 

what a reasonable period of time would be.77 
 

  b. Discussion 

  The three proposals in this JP section are 

reasonable given that they will tend to reduce volatility in 

comparison with how the MSC, MAC, and their adjustors operate 

now.  This objective should also be met in a way that should not 

increase the total amount of costs to be collected through these 

mechanisms.  

  We reject outright PULP's contention that rate 

mechanisms that permit the collection of no more and no less 

than the Company's actual and reasonable costs of capacity, 

energy, and ancillary services, among other things, conflicts 

with the requirements of PSL §65.  We note that PULP provides no 

analysis and cites no statute or precedent to support such a 

claim.  Moreover, PSL §66(12)(k) expressly recognizes our 

authority to employ such mechanisms.78 

  PULP's contention that more should be done to reduce 

bill volatility is difficult to evaluate as PULP neither 

describes what it believes would be a reasonable level of 

hedging, nor describes what level of extra costs the Company – 

and ultimately ratepayers - should be willing to incur to 

stabilize further the costs recovered through the MSC, MAC, and 

their adjustors. 

                     
76 Exh. 1, Appendix D, Leaf 161, proposed paragraph 7. 
77 See Exh. 9, Response 37. 
78 In light of this section, we reject PULP's suggestion that 

PSL §66(12)(f) procedures for major rate cases should apply 
to monthly MSC and MAC adjustments. 
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 Similarly, PULP does not support its claim that the 

existing rate plans for all New York electric companies we 

regulate, excluding O&R, have price cap provisions not proposed 

in this case.  We are unaware of any such provisions in existing 

rate plans. 

 We also reject PULP's arguments to the extent it 

suggests DPS Staff testified use of three month MSC and MAC 

forecasts would not reduce bill volatility.  The clear point of 

the testimony, quoted only in part by PULP, is that this change 

should reduce the volatility of the MSC and MAC adjustors.  For 

all of these reasons, we will not adopt different rate plan 

terms based on PULP's arguments.   

 Turning to the other identified issue, the Company is 

directed to reflect the "reasonable period of time" language in 

the appropriate tariff leaf.  Additionally, in order to reduce 

volatility of MAC charges, we find that miscellaneous 

charges/credits to be recovered from or passed back to customers 

via the MAC shall be limited to five percent of the total 

MSC/MAC costs for that month.  Con Edison is authorized to defer 

residual charges or credits and to accrue interest thereon at 

the unadjusted customer deposit rate.  Deferred charges/credits 

and related interest shall be recovered/passed back through the 

MAC in subsequent month(s) subject to the same five percent 

limitation. 
 

 4. State Income Taxes 

 This subsection explains how $28.3 million per year of 

future New York State income taxes on the Company's electric 

business will be recovered prospectively through delivery 

service rates, consistent with our prior order in Case 00-M-

1556.79  This change increases electric delivery service 

revenues, decreases revenues from other electric rates, and has 

no net effect on total electric revenues the Company will 

collect each rate year. 
 

                     
79 The relevant order is cited fully in Exh. 1, p. 7, n.7. 
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 5. Low-Income Program 

  a. Background 

  Under the terms of its existing rate plan, Con 

Edison levies a fixed monthly residential customer charge of 

$10.28 per month.  However, approximately 198,000 residential 

customers are currently receiving a low-income customer discount 

of $5.28 per month.  Such customers are eligible for the low-

income discount because they are beneficiaries of at least one 

of nine public assistance programs.  As a result of the 

discount, participating low-income customers pay a monthly 

customer charge of only $5.00 per month.  The current low-income 

program also provides for arrearage forgiveness and waivers of 

reconnection charges in some circumstances. 

  In its April 30, 2004 filing, the Company proposed 

that the existing residential monthly customer charge be 

increased by the overall class percentage increase, from $10.28 

to $12.67, and that the residential low-income discount be 

discontinued, effective April 1, 2005.80 

  DPS Staff pre-filed testimony, supporting 

continuation of the existing low-income program with some 

modifications.81  Among other things, the DPS Staff Consumer 

Services panel explained why such a program is properly funded 

by other ratepayers and recommended that only the customer 

charge discount continue at an increased rate of $5.67 per 

month.  This means that if a residential customer charge of 

$12.67 were approved, the low-income customer charge would be 

fixed at $7.00.  Finally, DPS Staff proposed changes in 

eligibility criteria so that funding would be limited to $9.1 

million per year.  At the time DPS Staff filed this testimony, 

about 144,000 customers were participating in the current low-

income program and it was projected that number would increase 

to 175,000 by the beginning of rate year one.82 

                     
80 Exh. 4, Part 3, Tab 28, pp. 38-39, and Part 5, Tab 64, Table 

No. 1. 
81 Exh. 16, Part 1(d), pp. 19-27. 
82 Id., p. 20. 
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  PULP's witness Oppenheim, meanwhile, recommended 

retention of the existing $5.00 per month low-income customer 

charge and creation of a life-line rate under which the first 

300 kWh per month of delivery service would be provided to 

qualified customers at no direct cost to them.83  PULP proposes 

that the eligibility criterion be that a customer must have 

income less than 150 percent of the federal poverty level.  Many 

more customers would be eligible for the discounts proposed by 

PULP's witness, relative to DPS Staff's proposal and the current 

number of low-income customers receiving discounts. 

  The Company's Customer Operations panel submitted 

rebuttal in opposition to PULP's proposal, but did not comment 

on DPS Staff's.  That panel stated that the avoided customer 

termination costs alone would not be sufficient to pay for the 

costs of the PULP proposal and, thus, that the costs would fall 

on other customers.  At the time, the Company panel estimated 

the PULP proposal would cost $100 million per year, compared to 

an estimated cost of $12 million in 2004 if the existing low-

income program were continued, and stated there is no basis for 

imposing the incremental costs on all Con Edison customers.84 

  This JP subsection proposes that the existing low-

income monthly customer charge of $5.00 should increase to $6.00 

for the first two rate years and could be reset in the third 

rate year at any point within a range of $5.50 and $6.50 per 

month as necessary to ensure the total cumulative amount of low-

income customer discounts offered during the proposed three-year 

rate plan, assuming participation by 198,000 customers per year, 

would be close to the target total cost of $37.5 million.85  The 

customer charge for all other residential customers would be 

$11.04 initially, so the low-income discount would be $5.04 per 

month.  In the third rate year, the customer charge would 

                     
83 Tr. 448-A and Exh. 37.  Other delivery rates and all 

commodity rates would still have to be paid. 
84 Exh. 4, Part 8(w), pp. 35-37. 
85 If the total costs are less or greater than $37.5 million 

over three years, the Company would defer the difference for 
future disposition. 
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increase to approximately $11.75 and the discount to 

approximately $5.75 per month. 

  Various parties filed comments in support of this 

subsection.  Con Edison initially argues that the proposed low-

income discount is reasonable as eligible customers would 

receive $37.5 million in benefits over three years and as 

customers enrolled as of March 31, 2005 would not need to re-

enroll.86 

  The initial DPS Staff comments recount the gradual 

growth in eligible customers over the last four years to 198,000 

today.  The programs that would be used to determine eligibility 

are listed by DPS Staff87 and it also provides a preliminary 

estimate that PULP's proposal would cost $80 million per year.  

This subsection of the JP, according to DPS Staff, properly 

balances the need for low-income assistance with the costs that 

would be imposed on other customers.88 

  The City makes many of the same points.  It too 

contends this JP subsection strikes a fair balance between 

affording relief and imposing an unduly harsh impact on other 

customers.89  CPB, finally, asserts that the proposed program 

reflects several improvements to the existing low-income 

program.90  CPB does not specify what improvements it is 

referring to. 

  PULP, supported by several public comments, raises 

two issues about this subsection in its pre-hearing comments.  

PULP contends that a $1.00 per month or 20 percent increase in 

the monthly residential low-income customer charge is 

unreasonable in the context of a large general delivery service 

                     
86 Exh. 2, p. 11. 
87 Exh. 15, p. 29.  Prospective eligibility would be determined 

by whether a customer participates in one of four programs:  
(1) Temporary Assistance to Needy Persons; (2) Safety Net 
Assistance; (3) Food Stamps; and (4) Supplemental Security 
Income, or has been a recipient of a Home Energy Assistance 
Program grant in the last 12 months. 

88 Id., p. 30. 
89 The City's December 15 Comments, pp. 19-20. 
90 CPB's December 15 Comments, pp. 3-4. 
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revenue increase and that this subsection is yet another example 

of a lack of balance in the JP between the interests of the 

Company and its customers. 

  Second, while the JP's proponents assume that the 

number of customers taking advantage of the discounted monthly 

customer charge would continue at the current level of 

approximately 198,000, PULP implies that this may not be so as 

the number of programs that would be used to determine 

eligibility for the monthly customer charge discount would 

shrink by four under the proposed rate plan, eliminating 

Medicaid, Child Health Plus, and non-service related Veterans' 

disability and survivor spouse benefits.91 

  As mentioned previously, four public comments were 

submitted in opposition to this JP subsection.  Senator Krueger 

expresses concern about a 20 percent ($1.00) increase in the 

monthly customer charge for low-income customers in light of the 

extreme difficulties faced by such customers.  She suggests this 

subsection is unconscionable, if not a patent violation of the 

spirit of 16 NYCRR §3.9.  Similarly, Assemblymember Karben 

describes as a "double whammy" the proposed increase in the low-

income customer charge in the context of a general delivery 

service revenue increase.92 

  The Northern Manhattan Improvement Corporation (a 

community-based organization serving an immigrant community 

whose members rely primarily on public assistance or earn just 

enough not to be eligible for public assistance) emphasizes how 

welfare grants have not increased for 15 years, and how the 

amounts allowed for energy in such grants are especially 

inadequate.  According to this organization, low-income 

customers often have to choose between paying for electricity, 

medical care, and rent and an increase in the low-income monthly 

charge would only exacerbate this problem.  Finally, it is noted 

that high energy bills cause homelessness or, worse yet, the use 

                     
91 PULP's December 15 Comments, pp. 8-11.  In its initial 

comments, PULP made no mention of its life-line rate 
proposal. 

92 Tr. 546-551. 
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of self-help means to obtain heat and light that are unsafe for 

those using such means and for their neighbors.  This 

organization urges that the parties be required to develop an 

alternate proposal that better protects the interests of 

residential ratepayers and the Company.93 

  The Civil Division of the Legal Aid Society in 

Brooklyn likewise emphasizes how low-income customers are 

already making untenable choices about how to spend their 

limited resources each month, that welfare payments have not 

increased from what was a subsistence level in 1986, and that a 

$1.00 per month rise in the customer charge would cause great 

harm.  It recounts a dramatic example of an individual with 

cancer who is poor and forced to choose between paying utility 

bills, on the one hand, and for essential medical costs, on the 

other.94   

  Con Edison denies the proposed low-income program 

will disadvantage low-income customers, stating that:  (1) all 

customers receiving rate benefits under the existing program 

will continue to do so under the proposal without needing to 

enroll; and (2) the total cost of the program - $37.5 million – 

is approximately three times the funding for the current year.95  

It emphasizes the costs of the PULP alternative would be from 

$110 to $230 million per year,96 putting PULP in the 

contradictory position of opposing cost-based delivery service 

revenue increases while supporting higher increases for many 

customers for a low-income program.  The Company, moreover, 

emphasizes that the proposed low-income discount is comparable 

to one in effect today and that the proposed $1.00 increase for 

low-income customer charge is only a 9.7 percent increase over a 

customer's total bill.97 

                     
93 Tr. 216-220. 
94 Tr. 538-543. 
95 Con Edison's January 18 Comments, p. 16. 
96 Depending on whether 250,000 or 742,987 customers 

participate. 
97 Con Edison's January 18 Comments, pp. 17-18. 
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  DPS Staff's overall position continues to be that 

this JP subsection is reasonable and should be adopted without 

change.  To begin, DPS Staff suggests the proposed increase of 

the low-income customer charge from the $5.00 level set in 2001 

to $6.00 in 2005 is reasonable as the customer charge for all 

other customers in the same period would increase from $8.57 to 

$11.04.  Likewise it suggests the proposal is reasonable to the 

extent the discount for low-income customers would increase from 

$3.57 per month in 2001 to $5.04 in the first two rate years. 

  Second, DPS Staff suggests PULP's alternative 

proposal is unreasonable because of (1) its total cost; (2) the 

impact on other Company customers; and (3) the relative rate 

shocks the proposal would cause to customers who become 

ineligible for one of the qualifying public assistance programs.  

On the cost front, DPS Staff notes the total cost of PULP's 

proposal would be $230 million per year.98  If this cost is 

spread over the Company's remaining 2.25 million electric 

customers, DPS Staff continues, the cost for each customer is 

approximately $102.00 per year.99  According to DPS Staff, this 

would constitute rate shock to a much greater extent than would 

the minimal increases in delivery service rates PULP objects to.  

DPS Staff notes as well that the loss of a $26 per month 

discount on the loss of program eligibility would itself 

constitute rate shock.100 

  The City emphasizes many of these same points and 

maintains this JP subsection is fair and balanced.  It adds 

that:  (1) the proposed $1.00 per month increase is reasonable 

as all other residential customers would pay for a $.76 increase 

per month,  and (2) that flexibility is built in to the proposal 

to increase the number of low-income participants over 198,000 

                     
98 742,987 eligible customers (or 80 percent of the 928,734 Con 

Edison electric customers with incomes less than 150 percent 
of the federal poverty level) @ $26 per month in savings (or 
$312.00 per customer per year) equals $230 million per year.  
DPS Staff cites Tr. 462-463 and 466. 

99 $230 million divided by 2.25 million customers equals 
$102.22. 

100 DPS Staff's January 18 Comments, pp. 12-14. 
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and to decrease the per customer discount accordingly in the 

third year.101   

  b. Discussion 

  The fundamental question presented concerns the 

extent to which we should require ratepayers who do not have 

very low incomes to pay for part of the actual, reasonable costs 

of providing electric delivery service to low-income customers. 

  The context for addressing this question has several 

facets.  First, at least one party contends that low-income 

customers should be defined as those with incomes falling below 

150 percent of the federal poverty level.  This amounts to 

928,734 customers or nearly one-third of the total number of the 

Company's electric customers.  Second, it would clearly be 

preferable if each Con Edison customer had sufficient resources 

to pay for rent, food, medical costs, utility service, and other 

necessities.  A third factor is that numerous agencies and 

programs at various government levels exist primarily to address 

the needs of those who have low incomes or other special needs.  

  A fourth factor is that there is an inherent 

conflict between the goals of keeping rates as low as reasonably 

possible and of increasing low-income discounts.  A fifth is 

that the JP's low-income proposal enjoys the broad support of 

all but one party.  A sixth consideration is that other actions 

have been taken that complement our action here.  These include 

the allocation of $2.5 million for energy efficiency over two 

years for the Company's low-income customers102 and the 

designation of approximately one half or $13.00 to $14.00 

million of annual System Benefits Charge dollars for a low-

income energy affordability program in Con Edison's service 

territory.103 

                     
101 The City's January 18 Comments, pp. 8-10. 
102 Case 00-E-0612, Forced Outage of Indian Point 2, Order 

Adopting Terms of Joint Proposal (issued February 12, 2004), 
pp. 9 and 13, and Attachment, pp. 3 and 4. 

103 Cases 94-E-0952 et al., Systems Benefits Charge and New York 
State Electric & Gas and Niagara Mohawk Power Corporation 
Low-Income Programs, Order Modifying and Approving Low-Income 
Energy Affordability Program (issued May 26, 2004). 
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  Taking all of the arguments into account in this 

context, the $37.5 million cost associated with the program 

proposed in the JP is much more reasonable in comparison with 

one offered by PULP that would cost other ratepayers $110 - $230 

million per year, including other low- and moderate-income 

ratepayers who would not be eligible for the discounts that 

would be offered.  In sum, the $37.5 million strikes the correct 

balance. 

  The next question is whether it is unreasonable to 

modify the current eligibility criteria in a manner that will 

keep the number of eligible customers at approximately 198,000.  

The pragmatic answer is that the criteria should change if the 

costs are to be contained at approximately $37.5 million over 

three years.  DPS Staff also provides sworn evidence that the 

change in eligibility criteria should not affect eligibility of 

customers receiving the low-income discount today, provided they 

continue to receive benefits or a grant under the eligibility 

criteria that continue.104 

  The final question is whether a $1.00 increase in 

the low-income customer charge increase is reasonable.  The 

thrust of PULP's arguments is that the increase is unreasonable 

because $1.00 is 20 percent of $5.00 and because other delivery 

service rates will increase also.  However, there would continue 

to be a discount of $5.04 per month per low-income customer in 

the first two rate years, and that would increase to 

approximately $5.75 in the third rate year.  A discount at that 

level is also consistent with a total program cost of $37.5 

million over three years. 

  We find that the comments of PULP and others do not 

warrant our adoption of a low-income program that differs from 

the one set forth in the JP.105 

                     
104 Tr. 246-247.  DPS Staff's testimony is that a few current 

eligibility criteria are only theoretical, as enrollment and 
budget caps have been met with the programs that would carry 
forward. 

105 The basis for the suggestion that the JP's low-income 
component is a violation of the spirit of 16 NYCRR §3.9 is 
not apparent to us. 
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C. Computation and Disposition of Earnings 

 This JP section would establish two equity earnings 

sharing triggers.  The revenue equivalent of equity earnings 

greater than 11.40 percent and less than or equal to 13.00 

percent in any rate year would be shared evenly, with the 

ratepayers' share being used either to offset deferrals under JP 

Section D during the rate plan or deferred for the benefit of 

customers in the next rate plan.  The revenue equivalent of 

equity earnings in excess of 13 percent would be shared 75/25 

percent with ratepayers' 75 percent share being used as 

described in the prior sentence.  Equity earnings would be 

calculated using the lesser of 50 percent or the Company's 

actual average common equity ratio and excluding incentives, 

performance based revenue adjustments, and the Company's share 

of property tax refunds. 
 

D. Reconciliations 

 Section D of the JP proposes, among other things, that 

some or all of the differences between forecast and actual 

expenses, incurred by the Company for property taxes, 

interference,106 pensions and other post-employment benefits, 

environmental remediation, and implementation of our decision in 

Case 04-M-0159 concerning stray voltage, should be deferred.  

The expense targets for each are specified in Appendix F of the 

JP and collectively comprise approximately 12 percent of total 

electric revenue requirement.107 

 If adopted, Section D would also provide for the 

reconciliation of carrying charges on differences between 

targeted levels specified in JP Appendix G for transmission, 

distribution (jointly, T&D), and generation capital items and 

amounts actually invested in these items.  The generation 

                     
106 Interference costs are incurred when the Company must support 

or move parts of its system as a result of municipal 
construction projects.  The term excludes the costs of 
Company labor but includes contractor labor. 

107 Exh. 9, Response 74. 
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reconciliation provision would apply only if the actual 

investment is less than the amounts stated in JP Appendix G. 

 The reconciliation of carrying charges on T&D 

investment is not routine, but such an approach was adopted in 

two recent cases.108  The parties are unaware of any decision in 

recent memory in which generation capital items were targeted 

and a reconciliation of carrying charges was permitted.109 

 The reconciliation of capital budget items in this 

case is proposed not because of any party's disagreement with 

the T&D capital projects the Company expects to undertake, or 

with its budgeted amounts per project, but because of DPS 

Staff's doubts that the Company can complete all of its T&D 

capital projects on the schedule originally proposed by Con 

Edison.110  Because of this practical concern, the annual T&D 

capital budget targets in the JP are about $200 million per year 

lower than what the Company continues to believe it will invest 

in the coming three rate years.111 

 Any expense and carrying charge reconciliation amounts 

due to customers or to the Company at the end of the proposed 

three-year rate plan would be paid back to or recovered from 

customers at the time in a manner we would determine.  A benefit 

of this approach is that the level of delivery rates would not 

change during the proposed three-year rate plan, beyond any 

general revenue increases authorized here.  However, two 

mechanisms are proposed that are intended to minimize the amount 

of costs to be deferred in certain circumstances.  One 

mechanism, subject to limitations, would restrict by 50 percent 

the amount of costs to be deferred if the company’s equity 

earnings exceed 11.4 percent but are less than or equal to 

13.0 percent, or by 100 percent if equity earnings exceed 13.00 

percent.112  The second mechanism provides for an opportunity for 

                     
108 Id., Response 54. 
109 Id., Response 62. 
110 Exh. 16, Part 1(g), pp. 20-30. 
111 Exh. 9, Response 12. 
112 Exh. 1, §D-9(a) and Exh. 9, Response 73. 
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Con Edison to set off costs that might be deferred against any 

credits that might be due ratepayers that are unrelated to TCCs 

or otherwise not already accounted for in the proposed rate 

plan.113 

 The Company's primary initial comment in support of 

this section is that the reconciliations protect the Company and 

its customers against variations from forecasts of expense items 

that are not subject to its control.114 

 According to DPS Staff, meanwhile, the proposed 

reconciliation targets are reasonable because: 
 

1) The property tax targets for the second and third 
rate years are based on a seven percent 
escalation rate. 

 
2) The dead bands for property taxes and 

interference expense reconciliations give the 
Company an incentive to make reasonable efforts 
to try to influence these cost levels. 

 
3) The environmental remediation target reflects a 

five-year amortization schedule. 
 
4) The limitation on deferral provisions are similar 

to those adopted in the recent gas and steam rate 
proceedings for the Company. 

 
5) The T&D capital investment target for the first 

rate year - $774 million – is higher than DPS 
Staff's initial projection of $737 million, but 
lower than the Company's $936 million target. 

 
6) The T&D capital investment targets for the second 

and third rate years - $825 million and $876 
million – respectively, are based on DPS Staff's 
trendline. 

 
7) The use of a T&D targets subject to 

reconciliation eliminates any reason the Company 
may have not to make necessary infrastructure 
investment. 

 

                     
113 Exh. 1, §D, first ¶ (unnumbered) and Exh. 9, Response 50 
114 Exh. 2, p. 9. 
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8) Customers benefit from construction investments 
necessary to provide safe and adequate service. 

 
9) The proposed one-way reconciliation of generation 

capital investment will ensure carrying costs not 
incurred will be returned to ratepayers instead 
of being retained for the benefit of 
shareholders.115 

 

 The Joint Supporters strongly favors the proposed 

reconciliation of T&D carrying costs and environmental 

remediation.  In the first instance, the Joint Supporters 

contends it is proper that amounts the Company might pay for 

energy efficiency and distributed generation to defer T&D 

investment be subject to reconciliation – a matter related to 

JP Section J below – and important that annual reports called 

for in this JP section concerning T&D investment be filed and 

served so it can track progress on projects it expects will make 

it feasible for distributed generation to operate in synch with 

the Company's system.  The Joint Supporters is also interested 

in prompt remediation of brownfield sites previously owned or 

used by the Company, and, thus, it favors the proposed 

environmental mediation expense targeting and reconciliation.116 

 Gotham Power Zerega, which is developing a 79.9 MW 

combined-cycle plant in the Bronx, favors the JP to the extent 

it opens up opportunities for local generation by accelerating 

improvements in the Company's T&D system. 

 The only party to raise an issue with respect to 

Section D, if any, is PULP to the extent it contends the 

proposed rate plan in whole and in various parts does not 

adequately balance the interests of ratepayers and shareholders 

and, as discussed previously, to the extent it contends the 

recommended targets and reconciliation mechanisms are beneficial 

only to the Company.117 

                     
115 Exh. 15, pp. 16-23. 
116 Exh. 34, pp. 6-7. 
117 PULP's December 15 Comments, p. 9. 
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 It is routine to provide for the reconciliation of 

some expense items that are driven primarily by causes beyond a 

utility's control.  As several parties argue, the use of targets 

and reconciliations ensures the Company collects no more and no 

less than its actual reasonable costs for such items.  Support 

has been provided for each of the targets and PULP does not 

dispute any of these specific targets or their bases.118 

 The reconciliation of capital investments is not 

routine, having been implemented for T&D investment in only two 

cases in recent memory, according to some parties, and proposed 

to be implemented here for the first time in recent memory for 

generation investment.  Again, the bases for the targets are 

stated and PULP does not dispute them.119 

 The costs in these latter categories are primarily 

within the Company's control.  However, given the extremely 

large capital investment planned over the coming three years and 

the previously discussed doubts about the Company's ability to 

proceed with all construction on the pace the latter originally 

envisioned, these reconciliation provisions are reasonable in 

the circumstances presented. 

 PULP's fundamental point here seems to be that terms 

that establish targets, and provide for reconciliation of 

forecast and actual costs, are necessarily only beneficial to 

the Company and only harmful to ratepayers.  The basis for this 

implicit assumption is not explained by PULP.  Moreover the 

assumption is not reasonable.  Use of a forecast and providing 

for the reconciliation of the carrying charges on needed T&D 

investment, for example, helps ensure that ratepayers do not pay 

                     
118 See, for example, Exh. 16, Part 1(e), pp. 8-11, Exh. 4, Part 

8 (l), pp. 9-10 and Exh. 4, Part 8(h), pp. 35-40 re:  
property taxes; Exh. 9, Response 16, Exh. 16, Part 1(b), 
pp. 49 and 76, and Exh. 4, Parts 8(a), pp. 1-5 and 8(q), 
p. 24 re:  interference; Exh. 16, Part 1(b), p. 6 and Exh. 4, 
Part 8(l), p. 6 re:  Pensions and OPEBS; Exh. 9, Response 68 
and Exh. 4, Part 8(m), pp. 1-4 re:  Environmental 
Remediation; and Exh. 9, Response 69 and Exh. 4, Part 8(v), 
pp. 3-9 re:  Stray Voltage Inspection Program. 

119 Exh. 9, Response 61; Exh. 16, Parts 1(d), pp. 20-31, and 
1(k), pp. 18-20; and Exh. 4, Part 8(v), pp. 22-25. 
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carrying charges on plant that is needed but that, for various 

practical reasons, may not be constructed in accordance with 

planning schedules.  Likewise, the reconciliation of property 

taxes guarantees that if actual property taxes are lower than 

the forecast underlying the JP, the difference, subject to the 

dead band, would be used for the benefit of customers either 

during the rate plan or thereafter. 

 Accordingly, PULP's contentions are not a basis for 

adopting rate plan provisions different from those presented in 

this section of the JP. 

 
E. Additional Rate Provisions 

 There are six additional rate provisions in JP 

Section E.  The first, concerning depreciation rates and 

reserves, refers to JP Appendix H.  That Appendix contains all 

of the depreciation-related factors used to determine the 

delivery service revenue requirement and calculate the reserve 

for depreciation.  The factors set forth in Appendix H are based 

primarily on the testimony of DPS Staff witness Rieder.120   

 The second provision states that the unadjusted 

customer deposit rate would be used to accrue interest on some 

deferred amounts. 

 The provision concerning the common expense and common 

plant allocation factors refers to JP Appendix I, which lists 

all of the factors.  Those are the same factors used in the 

Company's most recent gas and steam rate proceedings.121 

 The fourth provision here specifies that if the 

Company's efforts result in property tax refunds, or credits 

against future property tax bills, and if the Company reasonably 

explains how its actions led to the property tax refund or 

credit in a report to be filed annually, the Company would be 

permitted to retain 14 percent of the net refund or credit and 

                     
120 Exh. 16, Part 1(m), pp. 3-49.  See, also, Exh. 9, 

Response 76. 
121 Cases 03-G-1671 and 03-S-1672, Consolidated Edison – Gas and 

Steam Rates, Order Adopting the Terms of a Joint Proposal 
(issued September 27, 2004).  Exh. 9, Response 79. 
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the 86 percent net balance would be deferred for future 

disposition for the benefit of ratepayers.  The language here 

clarifies that future property tax credits and property tax 

refunds will be treated the same.122  This provision also makes 

clear that the Company is not relieved of the requirements of 

16 NYCRR Part 89. 

 The provision concerning the planned sale of the 

Company's First Avenue properties proposes, in part, that any 

net gain on their sale would be deferred with interest at the 

Company's pre-tax rate of return. 123  State Senator Krueger, 

estimates that the Company stands to receive an estimated $300 

to $550 million and raises the question whether this infusion of 

cash might also be used in whole or in part to ameliorate the 

delivery service revenue increases in this case. 

 Finally, the East River Repowering Project (ERRP) 

provision states that the costs of the project would be 

recovered through the MAC124 and that the allocation of the costs 

between the Company's electric and steam dependents would be 

governed by the previously referenced gas and steam rate 

order.125 

 These additional rate provisions are all supported by 

information in the record and they are uncontested by any party. 

 The cumulative delivery service revenue requirement to 

be recovered in rates in the coming three years, as previously 

noted, is $729.3 million lower than it would otherwise be 

because of the proposed use of current and anticipated credits.  

Of that total, $226.7 million comprises projected credits that 

are subject to reconciliation.  Given the extent of the credits 

already proposed to be used here to ameliorate the delivery 

service rate increases, the uncertain amount of net credits that 

                     
122 See, generally, Exh. 9, Responses 80 through 84 for a 

contemporaneous explanation of parts of this provision. 
123 Exh. 9, Responses 84 and 85 provide a contemporaneous 

explanation of parts of this provision. 
124 See Exh. 1, Appendix D, Revised Fourth Leaf 161, Clause 2. 
125 Exh. 9, Response 86 provides a contemporaneous explanation of 

the reasons for the last two sentences of this provision. 
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will be available after the sale of the First Avenue Properties, 

and the potential bill impacts that might occur at the end of 

the rate plan when many existing credits will expire, we see no 

public benefit in further reducing the delivery service rate 

increases now because of other potential credits.  The provision 

here properly ensures interest will accrue on any credits 

generated by the sale of these properties and, thus, reasonably 

protects the interests of ratepayers. 

 

F. Retail Access Program  

 1. Background 

 The DPS Staff Retail Access panel recommended a number 

of steps to promote and facilitate the development of retail 

access, including those that have proven successful elsewhere.  

Among other things, this panel recommended: 
 

a.  Incentive payments that would gradually increase 
in size for each block of 25,000 full service 
customers migrating to retail access service, up 
to a total incentive of $7.5 million per year if 
200,000 or more customers migrate in that year. 

 
b.  A retail marketing program similar to the 

"Switch-and-Save" program in use in O&R's 
service territory.126 

 
c.  Retail Access outreach and education and 

promotional programs. 
 
d.  Annual surveys of ESCOs and customer 

satisfaction. 
 

                     
126 A major element of this program is that residential and small 

commercial customers can enroll with an Energy Service 
Company (ESCO) through the utility and receive a two-month 
ESCO commodity discount; Exh. 16, Part 1(l), p. 10. 
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e.  The introduction of Market Match and Market Expo 
programs.127 

 
f.  Continuation of retail choice credits at levels 

to be set in the unbundling phase of this 
proceeding. 

 
g.  Designation of a Con Edison employee as the 

ombudsman to work with ESCOs. 
 
h.  Acceleration of the Company's bill redesign 

efforts, among other reasons, to separate 
delivery and supply charges, remove from 
existing bills price comparison information this 
panel believes is inaccurate, increase 
understandability, and meet customer needs. 

 

DPS Staff did not initially recommend a Purchase of Receivables 

(POR) program on the assumption that the Company was planning to 

implement one.128  However, DPS Staff described such a program as 

the single most constructive step Con Edison could take to 

further retail choice. 

 The Coalition, meanwhile, submitted direct testimony 

in support of a POR program and a marketing program like O&R's 

"Switch-and-Save".129 

 Con Edison's Customer Operations panel submitted 

rebuttal in opposition to some of these proposals.  Among other 

things, the Company's rebuttal: 
 

a.  Clarified that Con Edison did not agree to a POR 
program and, to the extent that it might be 

                     
127 Market Match would comprise a series of meetings to 

facilitate the exchange of information among ESCOs and 
utility business customers with a peak demand of 71 kW or 
more in the prior 12 months.  Such a program has been 
employed successfully by New York State Electric & Gas 
Corporation and Niagara Mohawk Power Corporation.  Exh. 16, 
Part 1(l), p. 18.  Market Expos are meetings or forums 
conducted by a utility to provide commercial and industrial 
customers an opportunity to learn more about the current 
status of retail access, and for them to meet with ESCOs and 
discuss their offerings.  Exh. 16, Part 1(l), p. 19. 

128 Exh. 16, Part 1(l) pp. 8-9 and RAP-1, p. 18 of 18. 
129 Exh. 10, pp. 1-16. 
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willing to adopt one, the panel disagreed with 
many of the details set forth in the Coalition's 
testimony. 

 
b.  Objected to any migration incentives, saying 

alternatively, that DPS Staff's proposal would 
have to be modified to be reasonable. 

 
c.  Opposed adoption of a marketing program like 

"Switch-and-Save" and the use of Market Expos.  
 
d.  Disagreed with the proposal that $1.5 million 

per year be spent on retail access promotion. 
 
e.  Expressed willingness to cooperate in a 

collaborative to discuss DPS Staff's billing 
redesign proposals.130 

 

 Section F of the JP offers recommendations about how 

the differences in parties' litigation positions on retail 

access should be resolved for purposes of this rate plan.  Among 

other things, this section of the JP recommends that Con Edison 

be required to: 
 

a.  Purchase the receivables of ESCOs at a specified 
discount rate (that is subject to adjustment 
later) and without recourse, starting on or 
about April 1, 2005.  The costs of this program 
would be collected in a variety of ways.  The 
Company's incremental administrative costs would 
be recovered through the discount.  The related 
credit and collection costs would be an element 
of the lost revenue determination in the 
unbundling phase of this case.  Approximately 
$1.62 million of costs the Company has incurred 
and additional costs it will incur to adjust its 
billing systems would be deferred with interest 
for future recovery. 

 
b.  Establish a retail marketing program like 

Switch-and-Save.  Customers agreeing to purchase 
commodity service from an ESCO would receive a 
two-month discount (initially seven percent) and 

                     
130 See, generally, Exh. 4, Part 8(w), pp. 56-66 (purchase of 

receivables); pp. 68-70 (migration incentive); pp. 66-68 
(Marketing and Market Expos); and pp. 74-75 (bill redesign).  
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would be assigned to an eligible ESCO randomly 
with some exceptions. 

 
c.  Adopt Market Match and Market Expo programs.131 
 
d.  Continue outreach and education and electric 

retail choice promotion at a total cost of 
approximately $7.8 million over three years 
(including $2.2 million for retail access 
promotion).  These costs are built into the 
delivery service revenue requirements. 

 
e.  Conduct annual ESCO satisfaction and residential 

and non-residential customer awareness and 
understanding surveys. 

 
f.  Report two times per calendar year (January and 

July) on retail access program progress. 
 
g.  Continue work in a future collaborative to 

improve the format of customers' bills. 
 
h.  Hold off on some major automated meter reading 

initiatives, pending a decision in another case 
(Case 00-M-0504) or until the end of calendar 
2005, whichever comes first.132 

 
i.  Participate in a collaborative study concerning 

the pros and cons of a retail market auction 
pilot. 

 
j.  Refer customers requesting to discontinue 

service with an ESCO to that ESCO. 
 
k.  Participate in a collaborative to consider a 

proposal for a Green Power Program in its 
service territory.133 

                     
131 The threshold for participation in the Market Match program 

would initially be peak monthly demand of 100 kW vs. DPS 
Staff's initial 71 kW proposal.  Four Market Expos would be 
held over three years; DPS Staff had recommended two in rate 
year one.  See Exh. 9, Response 113. 

132 This topic was the subject of discussion in the pre-filed 
testimony of DPS Staff's Metering panel (Exh. 16, Part 1(c), 
the Meter Service Provider Association (Exh. 44), and the 
Company's rebuttal (Exh. 4, Part 8(w), pp. 7-20). 

133 Sterling Planet advanced a proposal along these lines at the 
time it first sought active party status. 
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l.  Designate its gas ESCO ombudsman as the person 

who will serve that function for electric 
service. 

 

 It is also proposed that Con Edison receive a one-time 

incentive of $10 per account that switches from full service to 

retail access delivery (not to exceed $4 million over the three 

rate years) and a retention incentive of $20 per account that 

continues with retail access service (not to exceed $8 million 

over the three rate years).  The incentives would be recovered 

through the MAC. 

 Eight active parties submitted pre-hearing comments in 

support of this JP section, including the Company, DPS Staff, 

CPB, the City, the Coalition and the Association, Joint 

Supporters, and Direct Energy.  To begin, several of these 

parties contend that the retail access proposals of the JP are 

consistent with the initial vision for competition, set forth in 

Opinion No. 96-12,134 the latest goals set forth in the August 

25, 2004 Statement of Policy,135 and with our decision in the 

Company's most recently concluded gas and steam rate 

proceeding.136  The Company states that the recommended 

enhancements to its electric retail access programs further the 

long-standing goals of increasing customer choice through the 

creation of opportunities for all market participants.  DPS 

Staff adds that an important element of this JP section is a 

marketing program similar to the Switch-and-Save program 

previously implemented successfully by O&R. 

                     
134 Cases 94-E-0952 et al., Competitive Opportunities, Opinion 

No. 96-12 (issued May 20, 1996). 
135 Case 00-M-0504, supra, Statement of Policy on Further Steps 

Towards Competition in Retail Energy Markets (issued August 
25, 2004).  Examples of specific actions consistent with this 
policy, according to the City, include the Retail Auction 
Pilot and Green Power collaboratives. 

136 Cases 03-G-1671 and 03-S-1672, supra, Order Adopting Terms of 
a Joint Proposal (issued September 27, 2004), pp. 6-7.  Some 
aspects of the JP's Retail Access section are consistent with 
and intended to complement those adopted in the earlier case. 
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 Second, some of these parties, and particularly DPS 

Staff, explain how JP Section F is similar in many respects to 

and supported by the testimony submitted by it and other active 

parties.  In instances where the JP's provisions depart from the 

parties' pre-filed testimony, as in the case of the design of 

the recommended incentive, DPS Staff explains how the JP's term 

are consistent with the goals specified by its Retail Access 

panel. 

 Many of these parties recount the specific terms of 

this section of the JP and how they would tend to increase the 

number of customers purchasing commodity from an ESCO rather 

than from the Company. 

 DPS Staff points to an aspect of this section where 

our adoption of the proposal would involve a change from what 

Con Edison would otherwise be required to do.  The change is 

that the Company alone would issue consolidated bills as part of 

the POR program and this would be a departure from Uniform 

Business Practice §9.  The latter allows ESCOs to issue 

consolidated bills.137  Thus a waiver is requested.  DPS Staff 

argues a waiver should be granted because of the anticipated 

benefits of the POR program.  It notes as well that ESCOs 

serving most of Con Edison's existing retail access customers 

agree to the waiver and that there would be an opportunity to 

revisit this issue in the third rate year upon the written 

request of two or more ESCOs. 

 Some of the pre-hearing comments of the JP's 

proponents focus on the specific benefits that should be enjoyed 

by various market participants.  According to these arguments, 

ESCOs would benefit through increased customer contacts, the 

amelioration of the economic burden of uncollectibles, and 

minimization of customer acquisition costs.  Ratepayers, these 

arguments continue, would receive more information that might 

help them to choose and reap the benefits of being able to try 

                     
137 Section 9 is set forth in Case 98-M-1343, In the Matter of 

Retail Access Business Rules, Order on Petitions for 
Rehearing and Clarification (issued July 15, 2004) and Errata 
Notice (issued August 12, 2004). 
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alternate suppliers with opportunities for longer-term savings 

on the commodity portion of their bills.  The Company, finally, 

would benefit from the opportunity to enjoy an incentive that 

would not be subject to earnings sharing. 

 Turning to some of the specific provisions of JP 

Section F, the Company points out that the level of back-out 

credits will be established soon in the unbundling phase of the 

case, while DPS Staff notes that Con Edison would be permitted 

to disconnect delivery service in the event a customer fails to 

remit full payment for a consolidated bill.138   

 As to metering, DPS Staff and Joint Supporters both 

contend it is reasonable for the Company to delay four of its 

six original automated metering initiatives, pending a decision 

in another case or the end of 2005.  Joint Supporters favors the 

metering terms for now, but complains it has been promoting 

competitive metering for six years and that action by us this 

calendar year is important to it.  Direct Energy, finally, 

asserts that retail auctions have been used successfully 

elsewhere and it contends such auctions hold much promise for 

the development of further competition in New York.139 

 Section F of the JP is opposed by PULP.  In its 

December 15, 2004 comments, PULP complains the JP improperly 

fails to require that rates ESCOs charge must be just and 

reasonable under PSL §65.140  Second, as the Company would be 

afforded an opportunity to recover through the MAC a grand total 

retail access incentive of up to $12 million over the three rate 

years and would be permitted to defer for future recovery some 

of the costs of the POR program, PULP sees Section F as one that 

will cost ratepayers an amount that remains too uncertain.141   

                     
138 DPS Staff notes that this is permitted by PSL §32(5)(d) and 

16 NYCRR Part 13. 
139 See, generally, Exh. 2. pp. 12-15; Exh. 15, pp. 30-37; CPB's 

December 15 Comments, p. 5; the City's December 15 Comments, 
pp. 22-24; the Coalition and Association's December 15 
Comments; Exh. 34, p. 7; and Direct Energy's December 15 
Comments, pp. 1-2. 

140 PULP's December 15 Comments, p. 13. 
141 Id., p. 7. 
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 PULP also complains that the retail access provisions 

are unduly favorable to the Company and ESCOs, and provide 

little or no benefits to ratepayers.  In this regard, PULP is 

critical of the marketing proposal under which customers taking 

advantage of a seven percent discount, to be offered by 

participating ESCOs for two billing periods, would be assigned 

to an ESCO by Con Edison rather than based on the customer's 

selection.142   

 In its post-hearing comments, PULP makes many of the 

same arguments again but further develops its argument that any 

benefits of the retail access proposals will flow largely, if 

not exclusively, to the Company and ESCOs.  According to PULP, 

ESCOs are spared the costs of billing and collection and will 

benefit from Company expenditures on marketing, outreach, and 

education.  The Company, PULP continues, would be able to reduce 

its risks by limiting its role as a commodity provider and 

receive incentives for doing so.  According to PULP, ratepayers 

get a chance to choose whether or not to be served by an ESCO (a 

right they already have) or to participate in a marketing 

program where the choice of an ESCO would be made for them.143   
 

  2. Discussion 

  The delivery service rates we adopt today are just 

and reasonable as they are set at the level necessary for the 

Company to provide safe and adequate delivery service.  

Similarly, the mechanisms in place for the Company to recover 

commodity-related costs, as modified by this order, are designed 

so that the Company may recover its reasonable and actual costs 

to provide commodity on an on-going basis.  Such recovery is 

also subject to our authority to review costs recovered through 

such mechanisms and to make adjustments where warranted. 

  Each full service customer that chooses to change to 

retail access service is essentially deciding that the package 

of commodity rates, customer services, and other benefits it can 

                     
142 See Exh. 1, §F(2), pp. 24 and 25 and PULP's December 15 

Comments, p. 14. 
143 PULP's January 18 Comments, p. 10. 
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receive from an ESCO now are collectively preferable to those it 

would receive if it continued to be a full service customer of 

Con Edison.  Moreover, each customer making that choice retains 

the right to change to another ESCO or to revert to full 

service.  Given this context and the efforts recommended to help 

ensure customers have the information they need to choose 

intelligently, there is no reason why the rates ESCOs charge 

must or should be determined by us to be just and reasonable. 

  Looking at the same issue more broadly, PULP 

questions our long-standing policy that the best way to ensure 

just and reasonable rates for commodity and customer services is 

to establish conditions for fully competitive commodity and 

customer services markets.  However, PULP does not offer any 

reasons why our policy in this regard is wrong.  Given the 

expected long-term improvement in the manner by which commodity 

and customer service will be provided, we reject PULP's 

assertion that Section F of the JP does not provide benefits for 

customers commensurate with those Con Edison and ESCOs will 

receive. 

  PULP is correct that the amount of costs to be 

deferred to implement a POR program is not specified.  However, 

the costs to be deferred are limited to those necessary for the 

Company to adjust its billing system to implement the POR 

program and comply with our prior orders.  The administrative 

costs and billing and collections costs will be recovered, 

respectively, through the discount and in the determination of 

lost revenues in the unbundling phase. 

  The record is also replete with reasons why the 

costs of the billing system modifications should reasonably be 

deferred, including that there is no current estimate of such 

costs,144 that these costs have been recovered from the general 

body of ratepayers in other cases,145 and that the total amount 

of costs to implement a POR program would be significantly less 

than the costs the Company would otherwise incur and be allowed 

                     
144 Exh. 9, Response 99. 
145 Id., Response 100. 
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to recover to implement HEFPA changes and to implement bill 

proration in the absence of a POR program.146 

  PULP is also correct that under the proposed 

marketing program, customers deciding to accept the discount and 

purchase commodity would generally be assigned to an ESCO 

randomly.  However, customers would know this in advance and 

reserve the right, after only 60 days, to change to another ESCO 

or back to Con Edison.  Moreover, in instances where customers 

request a specific ESCO in response to ESCO marketing, they 

would be assigned to that specific ESCO.147 

  In conclusion, PULP has not provided any good reason 

to adopt retail access terms other than those set forth in JP 

Section F. 

  For the reasons provided in the parties' pleadings, 

and based on other information in the record, we grant a waiver 

of Uniform Business Practice Section 9, as this is necessary for 

Con Edison to do all billing for customers in connection with 

the POR program.148  Likewise, for the reasons discussed above, 

the request to defer pre-rate-plan (approximately $1.62 million) 

and other costs to be incurred to implement the POR program, and 

to comply with the Uniform Business Practice and our decisions 

concerning implementation of HEFPA, is reasonable and is 

granted.149 
 

G. Reliability Performance Mechanism 

 The proposed Reliability Performance Mechanism 

includes six performance metrics intended to ensure the Company 

provides reliable service generally and with respect to several 

parameters of special interest to one or more parties in this 

case specifically.  The two general parameters are part of an 

existing reliability performance mechanism.  The other four 

metrics are new and include the repair of poles, the removal of 

                     
146 Id., Response 93 (as revised). 
147 See Exh. 9, Response 111. 
148 See Exh. 9, Response 104.  The waiver is for the term of this 

rate plan. 
149 Id., pp. 98-100. 
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shunts installed as temporary repairs, renewal of service to 

streetlights and traffic signals, and the replacement of circuit 

breakers with high fault current levels (over-duty breakers).   

 In most instances where the Company fails to meet any 

of the general or detailed reliability criteria, and where one 

or more exclusions do not apply, it would be subject to a 

downward adjustment to revenues that would be deferred for the 

benefit of the ratepayers beyond the third rate year.  In 

comparison with the existing reliability performance mechanism, 

much more revenue would be at risk and the number of metrics 

would be increased.  The proposed effective date for five of six 

of the reliability performance metrics is January 1, 2005, as 

the existing mechanism was designed to be in place through the 

end of calendar year 2004.  The sixth would apply on a rate-year 

basis. 

 Pre-hearing comments in support of JP Section G are 

offered by the Company, DPS Staff, CBP, the City, and the Joint 

Supporters.  The Company supports this section and observes that 

the total amount of revenue at risk each year for this mechanism 

would increase from $22 million now to $56 million or more.150  

DPS Staff contends this JP section is reasonable as it is 

consistent with long-standing policy, increases the incentive 

for the Company to attend more carefully to certain aspects of 

its system, and is based on proposals set forth in testimony 

filed by it, the City, and the Union.151  New York City likewise 

emphasizes how this section of the JP responds to concerns 

expressed in the pre-filed testimony of its witnesses and, more 

                     
150 Exh. 2, pp. 15-16.  The breakdown of the $56 million is:  (1) 

up to $18 million related to outage frequency and duration; 
(2) up to $30 million related to major outages; (3) up to 
$8 million in total for three metrics related to public 
safety (repairs to damaged poles, removal of public 
accessible shunts, and repairs needed to serve streetlights 
and traffic signals).  The Company would also be subject to a 
grand-total incremental revenue adjustment capped at not more 
than $3 million in the second and third rate years combined, 
forgoing $100,000 each to the extent the Company fails to 
replace at least 60 substation over-duty breakers in each of 
those years. 

151 Exh. 15, pp. 24-26. 
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generally, provides a reasonable method for focusing the 

Company's attention on pressing, short-term reliability 

issues.152 

 The Joint Supporters, finally, strongly favors the 

metric related to the Company's accelerated replacement of over-

duty circuit breakers.  The scheduled replacement of a minimum 

of 60 13 KV and 27 KV circuit breakers per year is a high 

priority, in its view, noting it is an improvement over the 19 

such replacements made in 1999.  The Joint Supporters also 

agrees with the procedures outlined for establishing a priority 

list for the replacement of such breakers.153 

 PULP, with the support of some public comments, 

objects to the absence of any performance metric for manhole 

events, the number of which increased in the Company's service 

territory from 872 in 1997 to 2,824 in 2003.154  Moreover, PULP 

objects to the absence of any performance metric for stray 

voltage incidents. 

 Assemblymember Karben likewise complains that 

performance metrics and revenue adjustments for poor performance 

should be adopted in this case for stray voltage and exploding 

manhole covers.155 

 According to DPS Staff, there is nothing to do with 

PULP's objections, as PULP has not specified what the additional 

metrics should be.156  Moreover, DPS Staff maintains that stray 

voltage and manhole incidents were both addressed in our 

                     
152 The City's December 15 Comments, pp. 14-15. 
153 Exh. 34, pp. 8-9 and Attachment JS-3. 
154 PULP's December 15 Comments, p. 18.  The Union pre-filed 

testimony in support of such a metric but it was not accepted 
into the record as it was filed as rebuttal to DPS Staff's 
proposed Reliability Performance Mechanism rather than as 
direct testimony in response to the Company's initial 
proposal that there be no performance mechanisms going 
forward.  Acceptance of such testimony as rebuttal would have 
deprived Con Edison an opportunity to respond even though the 
latter has the ultimate burden of proof, Tr. 186-188.  The 
Union filed no comments on the JP. 

155 Tr. 548 and 550-551. 
156 DPS Staff's January 18 Comments, p. 4. 
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previously cited January 5, 2005 order in Case 04-M-0159 and 

need not be addressed here.   

 As DPS Staff observes, no specific proposals are 

before us concerning reliability performance metrics or revenue 

adjustments for stray voltage or manhole cover events.  The 

Company's initial position was that there should be no 

performance metrics starting in rate year one and all parties, 

including PULP, had a more than adequate opportunity to offer 

evidence in opposition.  Thus, even though we agree reasonable 

utility performance with respect to stray voltage and manhole 

events is important, we have no basis for adopting any specific 

performance measures for them. 

 Moreover, DPS Staff is correct when it states that we 

have already established performance metrics for stray voltage 

and revenue adjustments if those standards are not met.157  It is 

neither necessary nor reasonable for us to adopt a second 

performance metric and revenue adjustment in this case given 

that prior decision. 

 Finally, in anticipation of a possible argument that 

the Union's testimony concerning manhole events should have been 

allowed, we observe that Judge Lynch explained some of the 

parameters of rebuttal to all parties in an electronic message 

dated September 17, 2004, that the Union was advised around the 

time it filed its testimony that it did not appear to be proper 

rebuttal (electronic message of October 15, 2004 to Mr. Koda), 

that the Company advised it would move to strike the Union's 

testimony just prior to the hearings originally scheduled on 

October 25, 2004 (electronic message of October 20, 2004), and 

that the Union's arguments in support of the testimony being 

accepted were all carefully considered at the January 2005 

hearings.  We conclude that the procedures followed with respect 

to the Union's untimely direct testimony were reasonable in all 

respects. 

 

                     
157 Case 04-M-0159, supra, Order Instituting Safety Standards 

(issued January 5, 2005). 
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H. Compliance with Environmental, Health, and Safety Policy 

 Section H of the JP briefly summarizes the obligations 

of the Company and its employees with respect to environmental, 

health, and safety considerations.  DPS Staff and the Company 

concur that this section pertains primarily to the Company's 

relationship with its employees.158 

 The Company and DPS Staff also agree that Section H is 

not intended to alter our long-standing policy of not 

intervening in collective bargaining matters between utilities 

and their employees.159  Indeed, they state that inclusion of 

Section H is "not intended to alter the Company's collective 

bargaining agreements . . . by providing Con Edison or unionized 

workers with recourse to the Commission . . . ."160 

 The terms of JP Section H are reasonable to the extent 

they summarize important principles that are supported by the 

Company and organized labor.  Even though the provision is 

reasonable and we have no objection to it, we decline to adopt 

it as an element of our new rate plan for Con Edison. 

 As a matter of principle, we do not adopt rate plan 

terms which we would not be expected to enforce.  Moreover, the 

terms set forth in Section H are matters for collective 

bargaining in which we would not be inclined to intervene. 

 

I. Customer Service Issues 

 Section I pertains to a customer service performance 

mechanism, general outreach and education, and some 

streetlighting issues. 

 The Company's Infrastructure Investment panel 

submitted initial testimony in opposition to use of any 

performance mechanisms prospectively.161  The DPS Staff Consumer 

Services panel submitted direct testimony in support of 

continuation of a modified Customer Service Performance 

                     
158 Exh. 9, Response 175. 
159 Id., Response 177. 
160 Id., Response 176. 
161 Exh. 4, Part 3, Tab 12, pp. 141-144. 
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Mechanism,162 as did CPB witness DeVito.163  The Company responded 

in opposition through the rebuttal of its Customer Operations 

panel.164 

 Section I and Appendix L of the JP propose threshold 

performance levels for: (1) Commission complaints; (2) the 

number of days for the Company to complete investigations of 

customer inquiries; (3) call answer rates; (4) the average 

satisfaction levels of callers, visitors and others as measured 

in second– and fourth-quarter surveys each year; (5) the average 

number of days it takes for the Company to complete a service 

layout in response to a customer request; (6) the average number 

of days it takes the Company to complete final inspections of 

service installations; (7) the percentage of meters read on 

schedule; (8) the number of bills with errors as a percentage of 

total bills; and (9) the Company's achievement of outage 

notification requirements established in a prior case.165   

 Subject to certain exclusions, the Company would be at 

risk for a revenue adjustment totaling up to $36 million per 

year to the extent it fails to meet threshold levels specified 

in JP Appendix L and in the attachment to the prior order 

referred to immediately above. 

 The proposed Customer Service Performance Mechanism is 

supported in the pre-hearing comments of Con Edison, DPS Staff, 

and CPB.  The Company notes that the proposal would double its 

maximum revenue adjustment exposure, from $18 to $36 million, 

and remove any opportunity for it to earn more where performance 

thresholds are surpassed.  The proposed mechanism is also 

structured like the existing one, the Company continues, with 

some revisions to reflect changes in circumstances, and 

exclusions for events beyond its control.  The Company also 

                     
162 Exh. 16, Part 1(d), pp. 7-18. 
163 Exh. 39, Part 2, pp. 3-14. 
164 Exh. 4, Part 8(w), pp. 38-49. 
165 Case 00-M-0095, Request for Approval of a Certificate of 

Merger, Order Approving Outage Notification Incentive 
Mechanism (issued April 23, 2002). 
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explains how some calculations would be performed when 

determining if revenue adjustments are warranted.166   

 DPS Staff explains how some specific metrics have 

changed, including the decrease in the customer complaint 

threshold from 7 to 2.6 complaints per 100,000 customers, a 

change necessitated by how complaints are now counted by the 

Office of Consumer Services.  Additionally, it points out, the 

allocation of dollars among metrics would change to focus on 

areas where it believes improvement is warranted.  The proposed 

mechanism is also based largely on testimony submitted by DPS 

Staff and, thus, enjoys a solid record basis.167  CPB generally 

supports the proposed mechanism.168 

 There is also other information in the record 

concerning this mechanism.  It shows, for example, that data set 

forth in the pre-filed exhibits of DPS Staff and CPB suggest 

that the Company can meet all of the proposed threshold for the 

first rate year without any incremental effort.  That situation 

is not expected to change in the second and third rate years 

with the exception of the new call answer rates that would 

apply.  The Company and DPS Staff acknowledge that if that new 

metric were in effect in 2002 and 2003, the Company would not 

have been subject to a revenue adjustment in the former but 

would have been subject to the full $4 million revenue 

adjustment in the latter.  According to DPS Staff, the Company 

will need time to prepare in rate year one to meet this new 

metric in rate years two and three.169 

 There are two other key aspects of JP Section I.  The 

first calls for the company to continue core outreach and 

education at existing funding levels, but with more attention 

focused on issues such as consumer rights and protections under 

                     
166 Exh. 2, pp. 17-18. 
167 Exh. 15, pp. 26-28. 
168 CPB's December 15 Comments, p. 3. 
169 Exh. 9, Response 193. 
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HEFPA and the use of payment agents.  This is considered in 

connection with the JP's Retail Access provisions.170 

 Finally, this section of the JP proposes that a time 

metric be established for energizing new streetlights, that the 

Company develop a new streetlight billing system in consultation 

with the New York City Department of Transportation and NYPA, 

and that the annual burning hours for streetlights equipped with 

light sensitive control devices be reduced from 4,270 to 4,100 

hours.171  No revenue adjustments, however, are recommended for 

this metric. 

 New York City strongly supports these terms, arguing 

they are consistent with the testimony of its witnesses that: 

(1) the register used to calculate charges is in need of 

overhaul; (2) an incentive is needed for the Company to energize 

new streetlights more quickly; and (3) the streetlighting 

billing system should be modernized.  It urges that these terms 

all be adopted.172 

 The Company likewise urges approval, noting that the 

target date for the new billing system is November 1, 2005.173  

DPS Staff adds that the NYC-specific measures appropriately 

address concerns raised by the City and should assist in 

improving the relationship between the Company and the City 

while, more importantly, improving public safety.174 

 While no party raises any issue with respect to 

Section I of the JP, we do not adopt Section I(1)(b)(iv) as 

proposed.  That provision would allow a modification of an 

express rate plan term adopted by us by written agreement 

between DPS Staff and the Company.  This would amount to an 

impermissible delegation of non-ministerial authority as no 

                     
170 See, also, Exh. 15, p. 28. 
171 Con Edison bills NYPA for delivery service to streetlights, 

reflecting the number of lamps, the wattage per light, and 
the number of burning hours. 

172 The City's December 15 Comments, p. 17. 
173 Exh. 2, p. 19. 
174 Exh. 15, pp. 27-28. 
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criteria are set forth that would have to be followed by DPS 

Staff and the Company in such circumstances. 

 Accordingly, any agreement between the Company and DPS 

Staff in the circumstances envisioned in this Section would have 

to be submitted to us for review and action.  Alternatively, we 

direct that the maximum revenue adjustment for the activity that 

could no longer be measured be allocated among the remaining 

activities in proportion to the maximum annual revenue 

adjustment for each remaining activity as a percentage of the 

grand total maximum exposure net of the maximum associated with 

the activity that can no longer be measured. 

 

J. Demand Management Goals 

 1. Summary of Terms 

 Section J proposes broad goals and a plan for 

achieving them as follows: 
 

a. Demand Management (DM), a term intended to 
encompass energy efficiency (EE), load 
management, and distributed generation (DG), 
would be identified as the means to be employed 
to meet 535 MW of peak load growth that the NYISO 
projects for the Company's service territory 
during the three rate years.175 

 
b. An Action Plan would be developed through a 

collaborative process to help ensure the 
projected peak load growth would be met by 
programs funded through the System Benefits 
Charge (SBC) and through new DM programs to be 
managed by the Company and NYSERDA.  The target 
completion date for the Action Plan would be 
within six months of this decision, and NYSERDA 
would file the Plan with us for our information 
at that time. 

 
c. Existing SBC programs (referred to as SBC II) are 

expected to yield 250 MW of DM in the Company's  

                     
175 This comprises 83 MW in Zone I, a 5.5 percent increase over 

1,497 MW, and 452 MW in Zone J, a 4 percent increase over 
11,308 MW.  Con Edison's electric service territory comprises 
100 percent of Zones I and J (Exh. 9, Responses 197-199). 
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service territory (of which 80 MW is described as 
"permanent").176  SBC programs anticipated in the 
period after June 30, 2006 (referred to as SBC 
III) are expected to yield 300 MW of DM in the 
Company's service territory (of which 120 MW is 
described as permanent).  Thus, the JP rests in 
part on assumptions about what actions we might 
take in the future with respect to the renewal of 
SBC II.177 

 
d. Incremental programs to provide up to another 300 

MW of DM would be developed as a result of this 
case.  The JP does not specify how much of the 
300 MW would have to be permanent.178  The 
following three approaches would be employed: 

 
1) Con Edison would have primary 

responsibility for achieving up to 150 MW 
of targeted EE and DG to reduce load on 
constrained delivery networks, with its 
first Request for Proposals (RFP) or 
other offering to be issued within nine 
months of this order.179 

 
2) NYSERDA would have primary responsibility 

for achieving up to 150 MW of EE, load 
management, and DG throughout the 
Company's electric service territory.  
NYSERDA would be under an obligation to 
enter into contracts for 550 MW of SBC II 

                     
176 The quoted term is not defined in the JP but is understood to 

refer to energy efficiency and DG measures that, after an 
initial investment, reduce on-peak demand, energy 
consumption, or both over many years. 

177 The existing SBC will remain in effect through June 30, 2006 
pursuant to Case 94-E-0952, Competitive Opportunities, Order 
Continuing and Expanding the Systems Benefit Charge for 
Public Benefit Programs (issued January 26, 2001).  DPS Staff 
anticipates we will make a decision in the second half of 
2005 about whether the SBC program will continue beyond June 
2006. 

178 The operating assumption seems to be that at least 150 MW and 
less than 300 MW would be permanent. 

179 The JP (pp. 70-71) specifies that Con Edison will evaluate 
and implement cost-effective measures as alternatives to 
major T&D projects.  The term "cost-effective" is not defined 
in the JP. 
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and SBC III funded DM before it could 
recover the costs of the incremental 
150 MW from Con Edison.  This may be one 
reason why the JP does not specify a date 
by which NYSERDA would issue its first 
system-wide RFP or other offering.180 

 
3) Various actions would be taken by the 

Company to facilitate DG development in 
its service territory.  For example, the 
Company would:  (a) extend the existing 
Standard Interconnection Requirements to 
DG facilities of up to five megawatts in 
size (the standard otherwise applies to 
DG facilities up to two megawatts); 
(b) provide information about areas 
without fault current limitations and the 
schedule for upgrading breakers; (c) post 
important DG information on its website; 
and (d) file and serve DG status reports 
two times per year. 

 

 The collaborative process referred to above would 

start within 30 days of this order.  That process is expected to 

produce an Action Plan within five months thereafter.  The 

collaborative would be started by DPS Staff, chaired by NYSERDA, 

and limited initially to 15 entities, only seven of which are 

named in the JP.  Other participants would be chosen in the 

future, using a consensus approach.  The two key goals of the 

Action Plan would be to stimulate DM activity in the Company's 

service territory and identify additional opportunities for DM 

to be sponsored by NYSERDA or the NYISO.  The JP (pp. 64-65) 

lists 16 specific topics that would be focused on in the DM 

collaborative. 

                     
180 The JP states that if Con Edison cannot achieve its 150 MW 

target, the balance would be shifted to the system-wide 
program and NYSERDA's budget for the system-wide effort would 
increase as a result.  During the hearing, a Con Edison 
witness stated the JP also requires it to exceed 150 MW if 
NYSERDA cannot meet its 150 MW goal.  (See Exh. 9, Response 
213.)  The JP does not specify that the system-wide DM must 
be cost effective. 
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 Con Edison's portion of the costs of the 150 MW, to be 

targeted at specific delivery networks near their capacity 

limits, would have a base "cap" of $112 million.181  The 

$112 million is based on costs NYSERDA incurred for similar 

programs from 1998 through 2003 ($.008/kWh), as adjusted upward 

by 25 percent ($.002) for inflation and higher implementation 

costs in New York City.182  This base cap of $.01/kWh would be 

increased for (1) the present value of carrying charges on 

transmission and distribution (T&D) reinforcements that are 

delayed as a result; and (2) the equivalent of the then 

applicable NYSERDA administrative and evaluation fee.  Con 

Edison would also be allowed to recover lost delivery service 

revenue and an incentive and would be expressly authorized to 

seek our permission to increase the cap even further at a later 

date. 

 NYSERDA's portion of the costs of the 150 MW system-

wide program would also have a base cap of "approximately" $112 

million, calculated in the same manner summarized in the prior 

paragraph.  The base cap would also be subject to the exact same 

upward adjustments, except that there would be no adjustment for 

the carrying charges on T&D projects that are delayed.  There is 

also no JP provision expressly affording NYSERDA the right to 

petition for an increase in the applicable cost cap.183 

                     
181 The portion of costs not covered by Con Edison would be the 

responsibility of program participants. 
182 The $.008/kWh figure, in turn, was calculated by dividing 

$120.3 million of historic NYSERDA program costs by the 
14,809.2 GWh of lifetime savings resulting from those costs.  
Exh. 9, Response 218. 

183 The record contains no estimate of the present value of the 
carrying charges on T&D projects that are delayed.  Estimates 
of the other factors are $10.1 million each for the two 
administrative fees, $40 million per year of lost delivery 
service revenue for the targeted and system-wide efforts 
combined, and a maximum incentive of $15.188 million for the 
three rate years combined.  (See Exh. 9, Responses 224 and 
244.)  Con Edison's ultimate incentive would reflect the 
success of programs proposed here as well as the success of 
SBC, NYISO, and other programs. 
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 The grand total estimated upper limit for Con Edison's 

and NYSERDA's shares of the targeted and system-wide programs is 

approximately $259.5 million, exclusive of the net present value 

of carrying charges on T&D investment that is delayed, and 

subject to any future cap increase that might be allowed.184 

 The JP proposes that to the extent that the portion of 

total DM costs incurred by Con Edison and NYSERDA, respectively, 

fall below the capped amounts, such costs would be recovered 

through the MAC over a reasonable period of time as incurred.  

Customers who do not pay MAC rates would not contribute to the 

costs of the proposed DM initiatives. 

 
 2.  The December 15 Submissions  

in Support of Section J 
 

 The Company, DPS Staff, NYSERDA, CPB, the City, NRDC 

and Pace, and the Joint Supporters each filed comments or pre-

filed testimony in support of Section J on or about December 15, 

2004.185   

 As an initial procedural matter, DPS Staff and the 

City both argue that Section J is consistent with the pre-filed 

direct testimony submitted prior to negotiations by their 

witnesses Saxonis and Chernick, respectively.186 

 The Joint Supporters claims that the NYISO projection 

of need is reasonable and consistent with the sales forecast 

                     
184 That total comprises $224 million for the base cap for Con 

Edison's and NYSERDA's respective programs, $20.2 million for 
administrative fees for the two programs, and a $15.188 
million maximum incentive over the three rate years combined.  
It has been suggested lost revenue of $120 million should be 
included in this figure.  However, a make whole for delivery 
service revenues, allowed but not received because of the 
300 MW of DM, is not a cost of the DM initiatives. 

185 NRDC and Pace generally support Section J but also propose 
several significant modifications; only their supporting 
contentions are summarized here. 

186 Exh. 15, pp. 39-40, and the City's December 15 Comments, 
p. 17. 
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underlying the delivery service revenue requirement calculation 

in this case.187 

 The testimony pre-filed by NRDC and Pace suggests that 

there is sufficient cost-effective DM potential in just the New 

York City portion of Con Edison's service territory (i.e., 

excluding Westchester) to offset peak load growth of 535 MW over 

the three rate years, excluding the potential to expand the use 

of DG.  In support of this contention, these parties rely 

primarily on a report prepared for NYSERDA in August 2003 that 

suggests 502 MW of cost-effective DM is achievable in Zone J 

(i.e., New York City but excluding Westchester) in the three 

rate years at a cost below long run levelized energy costs 

projected in that study of 3.3¢/kWh.188  They calculate that the 

benefit-to-cost ratio for the residential and commercial classes 

in the period 2005 through 2014 would be 12.24 and 1.53, 

respectively, or 1.86 combined.189  To the extent T&D investment 

might also be avoided, the benefit-to-cost ratio they foresee 

would even be higher. 

 Anticipating the criticism that Section J amounts to 

selection of demand management as the only resource to be used, 

the NRDC and Pace panel states that other alternatives are not 

foreclosed.  That panel contends that new, cleaner alternatives 

to existing in-City generation are still needed to improve air 

quality, for example, and that other alternatives can still be 

used to meet such needs. 

 Almost all of the parties supporting Section J expect 

it will result in significant public interest benefits in 

addition to a favorable benefit-to-cost ratio.  Among the other 

benefits envisioned are:  (1) reduced air pollution, including 

forms that contribute to ozone production in a severe non-

                     
187 Exh. 34, pp. 3-4. 
188 Tr. 311-A through 313-A.  The study is referenced but is not 

in evidence.  The report's title is Energy Efficiency and 
Renewable Energy Resource Development Potential in New York 
State.  During the hearings, Mr. Plunkett stated that 
3.3¢/kWh represents avoided generation costs on a levelized 
basis, Tr. 383-384. 

189 Exh. 28. 
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attainment area, asthma, and global warming; (2) reduced demand 

for and costs of electric energy and capacity and gas in periods 

of peak demand; (3) increased electric system reliability; (4) 

decreased impacts associated with electric transmission, 

distribution, and generation construction; (5) increased supply 

diversity; and (6) increased local economic growth. 

 In this same vein, the NRDC and Pace panel contends 

that the August 25, 2004 Policy Statement in Case 00-M-0504 

expressly provides that long term investment may be used 

judiciously to support public policy goals of system 

reliability, environmental quality, fuel diversity, and market 

power mitigation.  The panel suggests that many of these 

benefits would result were Section J adopted.190  Likewise, 

NYSERDA argues that the goals of Section J are consistent with 

the public policy goals adopted by the Energy Planning Board in 

June 2002.191 

 DPS Staff argues that recovery of program costs 

through the MAC is reasonable for a variety of reasons.  The 

reasons include that the actual costs to be incurred and their 

timing remain uncertain, that costs to be recovered would be 

subject to review by it and subject to refund should we 

determine they are inappropriate, and that the timing of cost 

incurrence and recovery would be closely matched. 

 DPS Staff also contends the proposed incentive is 

reasonable as it expects the company can contribute to the 

success of SBC and the proposed rate plan DM initiatives through 

information sharing and cooperation. 

 The Joint Supporters expresses strong support for 

changes envisioned to encourage DG.  The proposal that standards 

intended to ensure timely interconnection for DG units of up to 

two megawatts would now apply as well to DG units of up to five 

megawatts, for example, is seen as a significant improvement. 

                     
190 Tr. 310-B – 311-A. 
191 Exh. 22, p. 2, citing New York State Energy Plan and Final 

Environmental Impact Statement (June, 2002), Executive 
Summary, pp. 2-3. 
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 Anticipating the argument that customer classes that 

previously invested heavily in DM should not have to contribute 

to the costs of new DM initiatives proposed in Section J, the 

NRDC and Pace panel asserts that such an exemption is not 

warranted.  While the panel does not deny some customer classes 

may have invested heavily already in DM, it maintains there will 

be new opportunities for such investment and, in any event, that 

all customer classes will enjoy the extensive public interest 

benefits outlined above. 

 Finally, it should be noted that the NRDC and Pace 

panel recommends that we adopt rate plans with provisions like 

those in Section J for all electric utilities in New York. 

 
 3.  The December 15 Submissions in  

Opposition to Section J 
 

 In addition to PULP, which opposes the JP broadly, 

three other active parties filed comments, urging that we reject 

Section J and require that DM issues be considered further in a  
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separate proceeding.192  These parties include NYECC,193 CPA,194 

and Energywiz, Inc.195  NYECC and CPA state they support all 

sections of the JP other than Section J.  Energywiz takes a 

position only with respect to Section J.  While CPA opposes 

Section J generally, it supports adoption of Subsection J(4) 

concerning DG.  These parties' arguments are summarized first, 

followed by responses and further arguments in support.  

Meanwhile, as noted previously, NRDC and Pace contend that 

Section J is reasonable as far as it goes but they recommend it 

be modified in ways they believe would improve it.  These 

arguments and the responses to them are summarized later, 

followed by our discussion. 

 

  a.  Arguments Opposing Adoption of JP Section J 

  At the outset, Energywiz and NYECC both make clear 

that they support the use of cost-effective DM.  NYECC also says 

it supports SBC II and a reasonable extension in SBC III.  

Nevertheless, these parties believe Section J should not be 

adopted at this time. 

                     
192 State Senator John L. Sampson also submitted a letter dated 

January 13, 2005, asking that Section J be removed and 
considered when SBC funding is up for renewal. Alternatively, 
he suggests that funding in Section J be reduced to a level 
necessary to research the costs and availability of energy 
efficiency initiatives.  His primary concern appears to be 
customer bill impacts. 

193 NYECC was formed during the pendency of this case, when the 
Owners' Committee on Electric Rates and the New York Energy 
Buyers Forum, Inc. merged.  It represents colleges, 
hospitals, governmental agencies, cultural and financial 
institutions, industrials, housing cooperatives, and real 
estate organizations.  Members' properties include the Empire 
State Building and Rockefeller Center. 

194 CPA is an association of large not-for-profit institutions, 
including Columbia University, New York Presbyterian 
Hospital, Mount Sinai Medical Center, Memorial Sloan-
Kettering, Beth Israel Medical Center, NYU Medical Center, 
and New York University. 

195 Energywiz, Inc. violated our confidentiality rule, 16 NYCRR 
§3.9(d), following the conclusion of negotiations in this 
case.  The violations involved criticisms of JP Section J. 
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  NYECC and Energywiz both argue that it would be 

unfair as a matter of law or procedure to adopt Section J.  

NYECC emphasizes that many of the most important issues in 

Section J were not the subject of direct, responsive, or 

rebuttal testimony prior to the negotiations, and were not 

subject to the extensive discovery process that was employed 

over a period of many months with respect to other issues 

addressed in the JP. 

  Energywiz maintains that the amount of money 

proposed to be spent on DM is very large and that key 

underpinnings of Section J came up only at the very end of 

negotiations, when there was inadequate time for parties to 

obtain needed information and to test what was on the table.  

NYECC and Energywiz assert they were treated unfairly at the end 

of the negotiation process.  Energywiz goes so far as to suggest 

that the State Administrative Procedures Act (SAPA) may have 

been violated in the negotiations. 

  NYECC asserts that the process following submission 

of the JP on December 2 was not fair either.  It notes that 

statements and testimony in support of the JP were not filed 

until December 15, 2004 and that an adequate opportunity to 

undertake discovery and to file responsive testimony was not 

provided.  NYECC concludes on this point, asserting JP Section J 

should not be approved as such action alone could result in an 

average revenue increase of 3.1 percent for all classes and of 

5.1 percent for the customer classes within which many of its 

members fall. 

  NYECC, Energywiz, and CPA all object to the extent 

they believe Section J does not provide an opportunity for fair 

consideration of alternatives to DM that might produce cost 

savings and other benefits at a lower total cost.  Alternatives 

identified by the three include the Cross-Hudson Power Line 

Project for a firm 560 MW,196 the proposed 1,100 MW TransGas 

                     
196 Energywiz contends the costs of the power line project are 

lower than for Section J's DM, and that considerable 
environmental benefits would also be achieved by that line.  
Subsequent to these comments, the referenced project was 
cancelled. 
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project in Brooklyn, a 500 MW increase in generation from 

Astoria in the next several years, and a possible 500 MW in 

response to a request by NYPA.  Energywiz likewise complains 

that the JP does not explain why 300 MW of DM is needed to 

address projected load growth on top of 550 MW of SBC DM, DM 

from the Company's current targeted program, and new generation 

from the ERRP. 

  Arguments are also offered to suggest that the total 

costs and benefits of Section J must be better quantified before 

a decision can be made to authorize future recovery in rates.  

PULP complains the full extent of the costs is not known.  

NYECC, meanwhile, argues that only the costs are fairly certain 

while the benefits to be achieved are not. 

  Energywiz offers several reasons why it believes the 

desired 300 MW might not be achieved given the proposed cap 

amounts.  It points out that the Company offset only 1,000 MW of 

demand growth in the six-year period ending in 1996.  It says 

that effort was accomplished under circumstances where extensive 

DM had not already been done, new lighting and motor 

technologies were just becoming available, the incentives for 

Con Edison were higher in nominal terms than proposed today, and 

a substantial number of Con Edison's account representatives 

were employed in the effort.  Given changes in circumstances 

since then, Energywiz cautions, the 300 MW goal may not be 

achievable in three rate years at the costs specified. 

  Energywiz also points to the recent targeted DM 

effort that yielded bids in the $.70 per saved watt range; it 

does not explain the implications of this observation.  Another 

Energywiz argument is that the JP does not establish that 

NYSERDA has the capacity to double its DM workload in New York 

City, assuming the incremental 300 MW would be achieved evenly 

over time.  Energywiz also observes that NYSERDA's work effort 

would more than double if, as the former suspects, much of the 

proposed effort will fall in the second and third rate years. 

  In the same vein, Energywiz contends the base cap of 

$112 million each for the targeted and system-wide initiatives 

is too low in at least two respects.  The base improperly 



CASE 04-E-0572 
 

 - 69 -

includes, it contends, NYSERDA's program costs for several years 

prior to SBC II.  According to Energywiz, SBC programs were 

ineffective in New York City in those years.  The 25 percent 

adjustment to historic costs for inflation and to reflect higher 

costs in New York City is also completely inadequate, in its 

opinion, claiming that the need to use union electricians in New 

York City alone would alone require an upward adjustment of 

25 percent to NYSERDA's historic, statewide costs. 

  NYECC and Energywiz both assert Section J could 

increase volatility in the MAC.  Energywiz, for example, 

suggests that the impacts of Section J, if it were adopted, 

would occur primarily in the second and third rate year, when 

per/kWh increases greater than $.01 could occur.  A more 

reasonable alternative, it suggests, might be to recover a level 

amount over three years and to use anything left over as a 

future rate moderator. 

  In contrast to a claim by NRDC and Pace that all 

customers paying MAC rates should contribute to the costs of the 

proposed DM initiatives, Energywiz contends Section J would be 

completely unfair to SC 4, 8, and 9 time-of-use customers who 

have already invested significantly in DM, including through 

NYSERDA and Con Edison sponsored programs.197  It suggests such 

customers have very little practical opportunity for further 

savings and that their ongoing contributions to the SBC effort 

are more than reasonable already.  It would be improper to 

charge such customers approximately 20 percent of the total 

costs of the proposed 300 MW initiative in these circumstances, 

it says.198 

  Energywiz points to the example of Columbia 

University, one of the Company's ten largest customers, where 

$10 million of efficiency upgrades were made when Mr. Audin was 

energy manager there.  That university already pays $200,000 per 

year for SBC and another $200,000 per year for the new 

                     
197 These are the Commercial and Industrial–Redistribution, 

Multiple Dwellings–Redistribution, and General-Large service 
classifications, respectively. 

198 The derivation of the 20 percent figure is not provided. 
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initiatives would be completely unreasonable, according to 

Energywiz, given the diminished opportunity for that university 

to achieve further energy savings.  Energywiz suggests it would 

be more reasonable to provide for an exemption in such 

circumstances, just as interruptible Con Edison gas customers 

were in Case 03-G-1671. 

  Finally, NYECC contends Section J should not be 

adopted on the grounds that it would undermine other JP terms 

(JP Section L) concerning what had been the contentious delivery 

service revenue allocation issue.  It explains that SC 4 and 9 

time-of-day customers fared relatively well in the new 

allocation as they have been contributing more than their cost 

of service.  NYECC contends that JP Sections J and L are 

inconsistent and says it would not have entered into the revenue 

allocation agreement if it had known of the impacts of 

Section J.   
 
 b.  January 18, 2005 Responses to 

Arguments Opposing Adoption 
 

 Turning, first, to process complaints leveled by some, 

three or more parties emphasize that DM issues were raised prior 

to negotiations in direct testimony pre-filed by Messrs. 

Saxonis, Chernick, and Gupta in September 2004 as well as in 

rebuttal pre-filed by Messrs. Saxonis, Rieder, and Chernick, in 

October 2004.  Given these facts, these parties argue that no 

party should have been surprised that negotiations would take 

place on DM issues. 

 NRDC and Pace point out that all settlement 

negotiations took place on notice to all active parties and that 

those complaining participated fully.  The City, meanwhile, 

contends that criticisms of the negotiation process are 

misleading, unsubstantiated, and simply not what happened.  

According to the City, every active party had a fair opportunity 

to attempt to eliminate or modify what is proposed in the JP.   

 As to the process followed after the Joint Proposal 

was filed, the City observes that the schedule was adopted in 

consultation with the interested parties and that there was no 
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objection at the time.  The City and DPS Staff emphasize that 

all parties were afforded opportunities to:  (1) submit comments 

and testimony on December 15; (2) conduct discovery on the JP; 

(3) cross-examine witnesses; and (4) submit post-hearing 

comments.  Both maintain these opportunities were reasonable and 

they observe that NYECC took advantage of most of them.199 

 Con Edison sees no need for a new or separate 

proceeding on DM issues.  The Joint Proposal, if adopted, would 

provide for development of an action plan through a 

collaborative process that the Company expects NYECC and CPA 

will participate in.  Con Edison argues these parties would be 

able to raise any concerns in that context and, if a consensus 

is not reached, would be free to request our intervention. 

 The City also suggests we should not be unduly 

concerned about allegations that the process was inadequate 

given the magnitude of the overall or individual class revenue 

increases described by NYECC.  The City, NRDC, and Pace assert 

that NYECC's estimates focus only on the costs and do not 

reflect quantitative or qualitative benefits.  This is just one 

example, in the City's opinion, of how NYECC improperly focuses 

only on the costs and fails to account for expected benefits. 

 Con Edison disagrees with the assertion that adoption 

of Section J precludes reasonable consideration of alternative 

resources.  The Company states that it is reasonable to pursue 

all options during the term of the proposed rate plan given the 

identified need for resources on peak.  It also points out that 

Section K of the JP, if adopted, would expressly provide for 

consideration of all alternatives for the long-term planning 

horizon. 

                     
199 DPS Staff states that the process employed meets due process 

requirements.  The City notes that while NRDC and Pace took 
advantage of the opportunity to file testimony on December 
15, NYECC did not do so.  Finally, the City observes that 
when NYECC's counsel was sick during the hearings, he 
inexplicably failed to have an alternate complete NYECC's 
cross-examination of the testimony and statements offered 
under oath by some of the JP's proponents. 
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 NRDC and Pace disagree with expressions of concern 

that the proposed 300 MW of DM would not be cost effective, 

relying primarily on information provided on December 15, 2004 

and summarized above.  However, DPS Staff and the City offer 

supplemental information in this regard, either building on 

information already in evidence or based on other information. 

 DPS Staff, for example, argues as follows: 

 
1. Section J will provide DM at a cost of $813/kW. 
 
2. The ERRP cost $700 million or $1,900/kW. 
 
3. Keyspan Ravenswood's facility and the Poletti unit 

are all reported to cost about the same as the 
ERPP or a few hundred dollars less per kW. 

 
4. DM costs are even more beneficial because fuel 

costs are also avoided. 

 
5. To the extent DM costs lead to delays in new T&D 

investment, the DM initiatives are even more 
favorable. 200 

 
6. DPS Staff says this analysis shows not only that 

Section J is reasonable, but that the results will 
be more advantageous than the construction of new 
infrastructure. 

 

 The City presents two additional analyses.  The first 

is as follows: 

 
1. Con Edison's capital budget for load-related work 

is $1.368 billion over the next three years. 

 
2. The NYISO expects new load in this period of 535 

MW. 

 
3. If 535 MW requires $1.368 billion of expenditures, 

and if 300 kW would reduce T&D costs 
proportionately, Section J would decrease Con 

                     
200 DPS Staff's January 18 Comments, p. 6. 
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Edison spending by 56 percent of $1.368 billion or 
$770 million.201 

 

 The second City presentation in this regard has to do 

with the anticipated effects of Section J on capacity costs in 

and outside of New York City.  The latter analysis leads it to 

conclude that Section J of the JP would reduce total capacity 

costs by $166 million per year in New York, with all but $25 

million of that enjoyed in the City.  According to the City, 

this is a significant quantitative benefit that would be enjoyed 

by all Con Edison ratepayers.202  

 CPB, meanwhile, argues that we need not be too 

concerned now about the relationship of costs and benefits.  

According to CPB, the DM programs under Section J will be 

implemented after an evaluation process that would ensure such 

programs are cost effective.  CPB does not explain which JP term 

requires such an analysis. 

 Responding to suggestions that Section J would result 

in volatility of the MAC and customers' bills, the City 

maintains cost recovery through the MAC is reasonable and 

consistent with prior practice for DM costs. 

 Three or more parties contend that no customers 

subject to the MAC should be exempt from paying for the proposed 

DM initiatives.  Con Edison acknowledges that some customers 

have invested in DM, including some DM it expects was 

implemented with support from the general body of ratepayers.  

However, this is not a good reason to exempt some customer 

classes, Con Edison continues, as many customers in all classes 

will not benefit to the same extent as others and would, 

nevertheless, contribute to Section J costs.  The Company 

emphasizes as well that Section J is expected to have numerous 

economic, environmental, health, and other public interest 

benefits that will be enjoyed by all customers.  New York City 

echoes this same theme, as do NRDC and Pace. 

                     
201 The City's January 18 Comments, pp. 15-16. 
202 Id., pp. 16-17. 
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 During the hearings, counsel for NYECC asked questions 

that tended to suggest it would be unfair to recover Section J 

costs from NYECC members who have invested heavily in DM.  The 

implication was that to the extent NYPA does not contribute to 

MAC costs, it would be "exempt" from the costs of Section J and 

NYECC members should be treated likewise.  In anticipation of an 

argument by NYECC along these lines, NYPA argues it is 

reasonable that NYPA not contribute to Section J costs because 

NYPA conducts its own extensive DM efforts. 

 The City characterizes as absurd the notion that 

Section J is inconsistent with, or in any way undermines, 

Section L's provisions on revenue allocation.  The City argues 

that:  (1) NYECC was in the negotiations leading to Section L; 

(2) NYECC continues to support the proposed revenue allocation; 

(3) the proposal to recover DM costs through the MAC was not 

opposed by any party; (4) NYECC executed all of the JP other 

than Section J; and (5) NYECC presents no argument, statement, 

or testimony challenging the proposed revenue allocation.  That 

allocation, the City says, is fully supported by the record. 

 Finally, several miscellaneous other arguments are 

offered to suggest Section J should reasonably be adopted in 

spite of opposition expressed by PULP, NYECC, Energywiz, and 

CPA.  These include:  (1) the Company's contention that  

Section J is supported by a rational basis; (2) the City's 

argument that Section J's reasonableness is further established 

by the fact that some parties oppose its adoption, and others 

(NRDC and Pace) urge that it must be modified; (3) the City's 

criticism of CPA to the extent the latter opposes Section J 

except for Subsection 4 concerning DG (the City suggests such 

"cherry picking" could upset the precarious balancing of 

parties' interests in the JP); and (4) the City's contention 

that the goals of Section J are consistent with those of the New 

York City Energy Task Force, a group which included NYECC's 

predecessors. 
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 c.  Additional Arguments in Opposition 

 NYECC is the only party that submitted post-hearing 

comments in opposition to JP Section J.  The themes expressed 

are similar to those previously summarized.  These arguments are 

as follows: 

 
1. Process - while it is true that some witnesses 

discussed DM issues in testimony pre-filed before 
the negotiations, none recommended we take action 
now to order 300 MW of DM, adopt cost caps in the 
hundreds of millions of dollars, and provide for 
recovery of DM costs and incentives through the 
MAC.  Instead, it insists, the recommendations 
were aimed at having the Company make future 
filings that we would act on subsequently. 

 
2. Burden of Proof - the proponents of Section J 

failed to carry their burden of proving its 
reasonableness.  According to NYECC, insufficient 
information has been provided, for example, to 
show that:  (a) the projected peak demand growth 
is properly reflected in the sales forecast 
underlying the delivery service revenue 
requirements; (b) 300 MW of DM is needed to meet 
projected demand growth on top of 550 MW of SBC II 
and SBC III DM; and (c) benefits will exceed costs 
on a quantified basis, including benefits 
associated with deferring investment in T&D plant. 

 
3. The Amount at Stake – the total cost cap of the DM 

initiative, allegedly some $379 million, exceeds 
the size of the delivery service revenue increase 
and the JP unreasonably fails to make this clear. 

 
4. Collaborative Participation – the DM collaborative 

initially proposed by DPS Staff witness Saxonis 
did not limit participation to 15; most of the 
participants named in the JP will be those who 
will not be requested to pay the costs, and some 
proposed participants (EE & DG vendors) cannot be 
expected to be concerned about minimizing programs 
costs reasonably. 

 
5. Practicality – the achievement of 300 MW of DM is 

in doubt because the Company's recent RFP for 125 
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MW of targeted DM only produced cost-effective 
bids for 47 MW.   

 
6. Cost Effectiveness – Company witnesses testified 

that only cost effective DM would go forward.  
However, a discovery response suggests to NYECC 
that the Company's definition of cost effective in 
practice will amount only to whether or not Con 
Edison's or NYSERDA's shares of the cost are, on 
average, less than or equal to the capped amount.  
Adoption of this term would amount to an 
abrogation of our responsibilities, according to 
NYECC.203 

 
7. The SBC Precondition – the precondition applies 

only to the proposed system-wide initiative rather 
than to all 300 MW and, in any event, the 
precondition only involves the execution of 
contracts and not the delivery of the contracted 
amounts. 

 
8. Discrimination – there is no rational basis for 

allowing recovery of DM costs from NYECC members' 
service classes but not from NYPA and Economic 
Development classes who do not pay MAC rates.  
Accordingly, NYECC urges that adoption of Section 
J would violate PSL §65(1)-(3). 

 

                     
203 The referenced request and response is part of Exh. 9 and 

states the following: 

Question 227:  Given the proposed adder to the $112 
million cap for administration and evaluation, is it 
reasonable to infer that there will be an evaluation 
of the cost effectiveness of any targeted EE/DG that 
would be implemented under the JP?  If so, who would 
perform the evaluation and would the results of the 
evaluation be reported to the Commission? 

Response:  Targeted EE/DG costs (including incremental 
administrative fees to be incurred by Con Edison for 
such things as contractors that are needed to perform 
pre- and post-installation inspections) that were 
below the cap (as adjusted to reflect the present 
value of deferrals) would be considered cost effective 
because any shortfall in the targeted EE/DG program 
would shift to the system-wide program and be funded 
up to the cap.  As with the RFP discussed in the 
response to 214, the Company will consult with Staff 
prior to awarding any contracts for targeted EE/DG. 
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9. Exemptions – the Commission has provided for 
exemptions in situations similar to those 
presented204 and it should provide exemptions here 
for service classes that will have little or no 
real opportunity to participate and receive direct 
benefits. 

 
 d.  Proposals to Keep Section J but to 
      Modify It and Responses 

 

 NRDC and Pace recommend that we:  (1) limit the 

system-wide initiative to permanent DM measures only; (2) 

require that a revised incentive mechanism be developed that 

would still limit the total incentive to $15.188 million;205 and 

(3) require that a revenue decoupling mechanism be developed 

promptly in the proposed DM collaborative, and put into effect 

going forward. 

 The arguments concerning these three issues are 

presented next. 
 

 (i)  Permanent Measures Only 

 NRDC and Pace contend that demand response programs 

produce savings for the long term only through continued 

investment and that they produce relatively fewer environmental 

benefits because they are effective only for a very small number 

of hours per year.  NRDC and Pace suggest, accordingly, that the 

system-wide initiative should be limited to energy efficiency 

and DG initiatives, as is proposed for the targeted 

initiative.206 

                     
204 Opinion 95-20, pp. 5-6, Opinion 93-3, p. 2, and Case 94-E-

0648, Order of June 26, 1995. 
205 The NRDC and Pace panel also suggest that NYSERDA should be 

expressly authorized to petition to increase the cap for the 
system-wide initiative. 

206 NRDC and Pace's January 18 Comments, p. 5.  NRDC and Pace's 
panel had also suggested during the hearings that further 
demand response programs are not needed given the amounts 
implicit in SBC II and SBC III.  Con Edison faults NRDC and 
Pace for not specifying the total amount of demand response 
programs included in SBC II and III. 
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 Con Edison responds that NRDC and Pace have not 

offered a sufficient basis for a change.  It notes, moreover, 

that the central goal of Section J is to reduce peak demand and 

that demand response programs will be useful in achieving that 

goal.207 

 DPS Staff responds that NRDC and Pace's 

recommendation should be rejected as one of the latters' 

witnesses has supported the use of demand response initiatives 

in other states, demand reductions will necessarily result in 

energy price reductions and other benefits desired by NRDC and 

Pace, and the per kWh cap set forth in Section J will likely 

result in more permanent energy efficiency measures in any 

event.208 

 The City, finally, emphasizes that it and others 

might not have agreed to Section J if the load management 

provisions had not been included.  It criticizes NRDC and Pace 

for "cherry picking."209 
 

 (ii)  The Incentive Mechanism 

 If adopted, the proposed DM incentive mechanism 

would afford Con Edison an opportunity to earn $22,500 per MW of 

DM achieved up to a three-year maximum of $15.188 million.210  

Any MW reduction achieved as a result of the recommended 300 MW 

initiatives, SBC III, and other specified programs would be 

counted, up to 675 MW. 

 NRDC and Pace propose that the proposed maximum 

incentive dollar amount be adopted.  However, they also request 

that DPS Staff and NYSERDA, in consultation with other 

collaborative participants, be directed to develop a different 

incentive mechanism and report back to us within 90 days of this 

order's issuance. 

                     
207 Con Edison's January 18 Comments, pp. 12-13. 
208 DPS Staff's January 18 Comments, pp. 7-8. 
209 NY City's January 18 Comments, p. 21. 
210 Like all positive incentives proposed in the JP, the DM 

incentive would be ignored for equity earnings sharing 
purposes. 
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 The two DM incentive mechanism changes favored by 

NRDC and Pace would:  (1) provide relatively greater rewards for 

MW reductions accompanied by long-term energy reductions (MWh) 

and environmental benefits; and (2) add a "penalty" or downward 

revenue adjustment for Con Edison that would equal 75 percent of 

the $15.188 million if 300 MW of targeted and system-wide DM is 

not achieved in the three rate years.211 

 DPS Staff responds that there is nothing to consider 

because NRDC and Pace had, but declined to take advantage of, a 

full and fair opportunity to put forward a more detailed 

incentive proposal.  These parties, the DPS Staff argument goes, 

should not be given a second opportunity to do so in the 

collaborative.  DPS Staff also advises that a "penalty" per se 

would not be legal under PSL §25.  Even if considered as a 

legally acceptable revenue adjustment, DPS Staff argues, such a 

mechanism should not be adopted as:  (1) it is not in general 

use elsewhere; (2) NRDC and Pace's own witness, Mr. Plunkett, 

would not agree to operate subject to such a mechanism; and 

(3) one possible result might be that the Company would lose 

revenues unfairly in the event third party contractors fail to 

meet their legal commitments.212 

 The City asserts a sufficient basis for the proposed 

changes has not been demonstrated and that the proposed 

incentive mechanism already reasonably balances the need to 

minimize total costs with the need to spur Con Edison.213 

 The Company also opposes both aspects of NRDC and 

Pace's incentive proposals.  With respect to the proposal that 

MWh reductions be an element of the incentive calculus, the 

Company notes that the principal goal of Section J is to reduce 

peak demand.  It suggests this is a worthy goal, asserting it is 

well settled that system peak reductions are the most beneficial 

in terms of both pollution and price reductions.214  The Company 

                     
211 NRDC and Pace's January 18 Comments, pp. 11-12. 
212 DPS Staff's January 18 Comments, pp. 8-9. 
213 NY City's January 18 Comments, p. 21. 
214 No authority is provided for this claim. 
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also maintains it makes no sense to penalize it if 300 MW of DM 

is not achieved, claiming that the JP expressly provides that 

NYSERDA is responsible for picking up any MW reductions Con 

Edison cannot achieve in the targeted program.215 
 
 (iii)  Revenue Decoupling Mechanism 

 Section J of the JP proposes that in the event Con 

Edison loses delivery service revenues as a result of the 300 MW 

of proposed DM, it would be allowed to recover the lost revenues 

through the MAC over a reasonable period.  The Company estimates 

such revenues would amount to $40 million per year.  However, 

the method that would actually be used to calculate lost revenue 

is not specified in the JP and would be determined by Con Edison 

alone during the pendency of the proposed DM collaborative.  

NRDC and Pace object to these aspects of the JP and the 

objection is opposed by Con Edison, DPS Staff, and the City. 

 The initial NRDC and PACE arguments are as follows: 

 
• The Company has a powerful economic incentive to 
increase sales in order to increase revenues and, 
as fixed costs are fully recovered, to increase 
profits dramatically. 

 
• The effect of DM, however, is to decrease sales. 
 
• There are many reasons why customers may employ DM 
beyond the proposed 300 MW, including stricter 
efficiency standards for appliances and buildings, 
and as a result of tax incentives for more 
efficient machinery. 

 
• All of these sources of DM, to the extent they are 
incremental, are not reflected in the sales 
forecast underlying the delivery service revenue 
requirement.216 

 

None of these contentions are disputed. 

                     
215 Con Edison's January 18 Comments, pp. 12-13. 
216 NRDC and Pace's January 18 Comments, pp. 1 and 6-9. 
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 NRDC and Pace turn next to the question of whether the 

proposed recovery of lost revenue for 300 MW of DM and the 

proposed approximately $15.2 million incentive over three rate 

years adequately overrides the Company's economic incentive to 

increase sales.  The simple answer to this question is no, they 

contend, in part because a sales growth increase of only 

.14 percent above that reflected in the delivery service revenue 

requirement calculations would yield more profit than the 

proposed $15.188 million incentive.217  Another reason why the 

answer to the above-stated question is no, according to NRDC and 

PACE, is that it would not be reasonable to adopt a provision 

that would allow Con Edison alone to determine the formula for 

calculating lost delivery service revenue. 

 Given the importance of JP Section J's objectives, the 

inconsistency between Con Edison's profit motive and those 

objectives, and the assertedly inadequate remedies set forth in 

JP Section J, NRDC and PACE recommend that we reject the JP's DM 

incentive and revenue loss provisions and require DPS Staff and 

NYSERDA to:  (1) take the lead in the DM collaborative to 

develop a Revenue Decoupling Mechanism (RDM); and (2) report 

back with the results within 90 days of this order.  Among other 

things, this proposal is intended to ensure that Con Edison 

would be made whole for all delivery service revenues lost from 

DM, whether or not the DM is the result of the DM initiatives in 

this case.218 

 The NRDC and Pace RDM proposal is opposed by Con 

Edison, DPS Staff, and the City.  At the outset, they criticize 

NRDC's failure to develop a specific RDM proposal.  Such a 

proposal should have been forthcoming, these parties suggest, 

because: 

 

                     
217 The assumption that all sales growth converts evenly into 

profit is not reasonable.  It was clear at the hearing that 
NRDC and Pace would make this argument.  However, others do 
not address it. 

218 NRDC and Pace's January 18 Comments, pp. 10-14. 
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• The Company operated with an RDM in effect from 
April 1992 through November 1997, and that RDM was 
discontinued thereafter for cause. 

 
• A proposal to institute an RDM and to establish a 
collaborative for such purpose was rejected at the 
time the existing Con Edison electric rate plan was 
established, given the SBC program and the 
unintended negative consequences associated with 
RDMs used in the past in New York. 

 
• The need for an RDM is even more diminished since 
then given the 300 MW of DM proposed in JP 
Section J. 

 
• DPS Staff is on record in a July 9, 2004 report in 
another on-going proceeding, Case 03-E-0640, as 
opposing the use of RDMs generically. 

 
• There was more than enough time in the case to 
develop and submit a detailed proposal. 

 
• Development of an RDM in the DM collaborative would 
unnecessarily hamper other important work. 
 

 Second, these three parties contend the proposed 

incentive and lost revenue provisions are reasonable and need 

not be changed.  The Company, for example, denies there is any 

reason to suspect it will not meet its commitments if the JP is 

adopted and suggests past positions it may have taken with 

respect to the SBC or appliance efficiency standards are not a 

good reason to think otherwise.219  Its claim in this regard 

should be accepted, according to the Company, in part because 

utility actions or inactions, in a report relied on by NRDC and 

Pace to support parts of JP Section J, are not among those items 

described as an impediment to DM.  The City adds, moreover, that 

even if a utility takes a position in opposition to more DM or 

                     
219 Con Edison also argues that NRDC and Pace are incorrect to 

suggest the Company has somehow stymied greater use of energy 
efficiency. 
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higher efficiency standards, it does not mean such a position 

will necessarily be sustained. 

 DPS Staff describes NRDC's and Pace's concerns as 

speculative and unwarranted to the extent:  (1) much DM is 

ongoing without an RDM; and (2) the Company's failure to meet 

the requirements of our order on DM could result in penalties of 

up to $100,000 per day.  The gist of these and related arguments 

is that the JP's proposals for a significant increase in DM, for 

an incentive, and for the Company's recovery of lost delivery 

service revenues are reasonable overall, and that the balance 

reflected among the JP's terms should not be disturbed because 

of NRDC's and Pace's RDM proposal. 

 Con Edison and DPS Staff argue that even if one agrees 

that an RDM makes some theoretical sense, it cannot be assumed 

that such a mechanism will be effective.  They both emphasize 

the lack of evidence about how effective an RDM mechanism might 

be.  It was suggested during the hearings that an effective RDM 

is in effect for Pacific Gas and Electric.  However, DPS Staff 

suggests this is not nearly enough information to establish that 

the RDM in question is effective in fact. 

 The fourth general argument offered in opposition to 

an RDM is that it would be very hard, if not impossible, to 

develop an RDM that would address all the problems experienced 

in New York in the past (large deferrals, rate instability, and 

rate uncertainty) without creating any new ones.  The suggestion 

here is that it would be exceedingly complex and 

administratively burdensome to develop an RDM that isolates the 

effects of weather, economic growth, and other non-DM factors 

and provides only for the recovery of revenues lost because of 

DM.  The City questions whether an RDM would have the 

undesirable effect of shifting, from the Company to its 

ratepayers, the risks of weather changes and economic downturns. 

 Other miscellaneous consequences of an RDM, according 

to DPS Staff, are that increased sales could not be counted on 

to fund needed infrastructure investment and that changes in 

price signals from an RDM could hinder rather than further cost-
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effective DM.  The City, finally, expresses concern that an RDM 

could thwart economic development.220  

 In their post-hearing pleading, NRDC and Pace counter 

some of the foregoing criticisms.  They claim the need for an 

RDM is clearly established by the Company's past pattern of 

behavior.  The Company's opposition to an extension of the SBC, 

its failure to advocate for energy efficiency appliance 

standards, the recent contracts for only 47 MW of DM resulting 

from a June 2003 RFP for 125 MW, and a RFP for DG that yielded 

no new projects, according to NRDC and Pace, are all 

manifestations of the Company's overriding profit motive.  They 

also point out that Con Edison has been subject to a requirement 

that it evaluate and implement cost-effective DM as an 

alternative to major T&D projects since at least 1997 and 

emphasize that the Company's witnesses in this case were unable 

to identify a single instance in which a major T&D project of 

$10 million or more was deferred because of DM. 

 As to an RDM's potential to increase bill volatility, 

NRDC and Pace point out that the mechanism would, because of the 

divestiture of generation, apply only to the 50 percent of total 

revenues collected for delivery service, cutting in half any 

volatility that might have resulted from RDMs in the past.  They 

suggest as well that volatility could be addressed in the RDM 

design and that any remaining volatility would pale in 

comparison with that associated with the more than $3.35 billion 

of capacity, energy, and other costs recovered through the MSC 

and MAC in 2003. 

 Likewise, NRDC and Pace disagree with the suggestion 

that it would be too complex to develop a reasonable RDM.  They 

assert that the same level of complexity would be involved in 

the development of a lost revenue mechanism for the 300 MW of DM 

proposed in the JP. 

                     
220 The arguments in opposition to an RDM are generally set forth 

in Exh. 2, pp. 25-27; Con Edison's January 18 Comments, 
pp. 7-12; Exh. 15, p. 40; DPS Staff's January 18 Comments, 
pp. 2-5; and the City's January 18 Comments, pp. 20-23. 
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 Finally, NRDC and Pace assert that it is possible to 

develop a reasonable RDM, noting a DPS Staff witness agreed an 

RDM could be designed that leaves the risk of weather 

fluctuations with the Company, and claim an RDM can be designed 

to accommodate increases in sales associated with economic 

growth.  These parties acknowledge that it may not be possible 

to develop a perfect RDM.  However, they suggest little in 

regulation is perfect and that the effort is warranted given the 

important goal of properly aligning the Company's economic 

interests with the public's interest in reliability, cost 

minimization, and environmental protection.221   
 

 4.  Discussion 

 In the subsections that follow, we explain our 

decision and reasoning, and consider issues concerning the 

process in this case, the proposed cost recovery method and 

exemptions, other proposals to change the incentive mechanism, 

the RDM proposal, and other matters. 
 

 a.  Terms Adopted and Reasoning 

 We are adopting nearly all of the terms of Joint 

Proposal Section J.  The general goal of fostering the use of DM 

resources to offset projected peak load growth is very important 

given the numerous public benefits DM alone can provide in 

comparison with typical alternatives.  Those benefits include 

reduced energy consumption, reduced air pollution, avoidance of 

the environmental impacts associated with construction of 

electric generation, transmission, and distribution facilities, 

increased supply diversity, and increased economic growth.  The 

specific terms fostering development of DG (JP Subsection J-4) 

are also reasonable and are unopposed by any party. 

 While nearly all the terms of JP Section J are 

adopted, several additional terms are being adopted, either in 

addition to or in lieu of those proposed. 

                     
221 See, generally, NRDC and Pace's January 18 Comments, pp. 13-

20. 
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 The differences between the terms we adopt and those 

proposed in the JP are as follows: 

 (i) The roles described for the DM collaborative 

process222 are adopted subject to the proviso that DPS Staff will 

file with the Secretary, and serve on interested collaborative 

participants, brief periodic reports on progress achieved and 

any impediments it perceives.  This reporting requirement will 

continue through the three rate years.  To the extent any such 

reports indicate that Con Edison is not complying reasonably 

with the terms of this order, the Action Plan, or any 

instructions or guidance we give following our review of the 

Action Plan (see below), the Company will be allowed a 

reasonable opportunity to file and serve responsive comments.  

This additional term has no effect on other reporting 

requirements in JP Section J, which are adopted. 

 (ii) The proposal223 that NYSERDA will file the 

Action Plan with us is adopted except insofar as the JP suggests 

that filing would only be "for information purposes."  

Consistent with our overall authority and responsibilities under 

the Public Service Law, we reserve the right to review the 

Action Plan, and if warranted, to issue an order or provide 

other guidance thereafter.  This additional term is necessary 

because the terms of the Action Plan will not have the same 

force and effect as our orders.  Our review of the Action Plan 

will be expedited to ensure it does not lead to undue delays in 

the issuance of RFPs or other offers. 

 (iii) The JP224 proposes that the Company be 

required to evaluate and implement cost-effective measures as 

alternatives to major T&D projects.  However, the term "cost-

effective" is not defined.  Moreover, neither JP Section J(3)225 

concerning the targeted load reduction initiative, nor JP 

                     
222 Development of the Action Plan, Exh. 1, p. 63, bottom; and 

coordination with the Company for the targeted initiative, 
Exh. 1, p. 65, bottom. 

223 Id., p. 64, line 4. 
224 Id., p. 70. 
225 Id., pp. 65-67. 
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Section J(5)226 concerning the system-wide initiative, requires 

that the DM programs to be selected be "cost effective" or 

defines that term.  Finally, in this regard, the JP proposes227 

that NYSERDA should be required to adopt an evaluation process 

for the system-wide initiative, but the particulars of that 

evaluation process are not specified. 

 Each of these terms is adopted subject to the 

express proviso that Con Edison and NYSERDA will each be allowed 

to pursue their respective shares of the 300 MW goal only with 

programs that are cost effective on a total resource cost 

basis.228  In furtherance of this requirement, Con Edison and 

NYSERDA will each be required to file separate plans, 

identifying the programs each expects will be proposed and 

explaining how each intends to evaluate such programs on a total 

resource cost basis.  These separate plans should be developed 

by Con Edison and NYSERDA in consultation with the other members 

of the collaborative.  Each of the filings must be made prior to 

issuance of the relevant RFP or other offers.  The filed plans 

will each be evaluated expeditiously. 

 We agree that DM can provide important economic, 

environmental, reliability, and other benefits.  However, DM 

programs adopted pursuant to this order must be cost effective 

on a total resource cost basis and Con Edison's and NYSERDA's 

respective shares of total DM program costs must fall below the 

capped amounts to ameliorate rate impacts.229 

 NRDC and Pace submitted information which tended 

to suggest 300 MW of DM could be achieved on a cost-effective 

basis in New York City.  These same parties, DPS Staff, and the 

City, also submitted information that tended to suggest that so 

                     
226 Id., pp. 69-70. 
227 Id., p. 69, middle. 
228 See generally, Case 29409, Plans for Meeting Future 

Electricity Needs, Opinion No. 88-20 (issued July 26, 1988), 
pp. 30-40, for a discussion of the broad context within which 
costs and benefits would have to be evaluated. 

229 As Con Edison's argument suggests, it likewise retains its 
on-going responsibility to consider alternatives in the 
short- and long-run. 
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long as the Con Edison and NYSERDA shares of DM program costs 

stayed below the proposed capped amount, the investments in the 

associated DM programs would be reasonable.  However, neither of 

these lines of argument establishes that the programs that will 

actually be employed would be cost effective on a total-resource 

cost basis. 

 (iv) The last sentence of JP Section J(7)230 

proposes that the Company provide DPS Staff and members of the 

Collaborative the procedures that will be used to calculate lost 

revenues.  This term is rejected.  We will determine the 

procedures that will be used to calculate lost revenue in the 

context of a notice and comment process to be initiated upon the 

filing of a Company tariff.  As the DM payments are justifiable 

as a means of obtaining capacity and energy and, in the case of 

the targeted DM program, T&D deferrals as well, we anticipate 

recovery in the kW and kWh charges in the MAC. 

 (v) The Joint Proposal assumes the SBC program 

will be continued and that the new program would yield 300 MW of 

DM in Con Edison's territory in the three rate years (e.g., JP, 

p. 62, middle and p. 69 middle).  The decision of whether or not 

the SBC program will extend beyond June 2006 will be made in 

another case, based on the record there.  The DM terms we adopt 

today imply nothing with respect to what actions will be taken 

in that other case. 
 

 b.  The Process in This Case 

 We conclude that the procedures employed in this case 

were reasonable given the DM terms adopted.  Indeed, some of the 

new terms adopted are a direct result of that process. 

 For example, this order specifies that the Company 

will be allowed to recover from ratepayers in the future both 

its and NYSERDA's shares of total costs only for those DM 

programs that are determined to be cost effective on a total-

resource basis and only to the extent their share of total DM 

costs falls within the relevant cap.  Moreover, contrary to the 

                     
230 Exh. 1, p. 71, middle. 



CASE 04-E-0572 
 

 - 89 -

suggestion of several parties, we are not setting MAC rates or 

revenues at this time. 

 The NYECC comparison of the maximum possible impacts 

on MSC and MAC revenue, on the one hand, and the delivery 

service revenue increases, on the other, is inapposite.  The 

objectives of the DM initiatives ordered here are to help ensure 

that peak demand needs are met, and that MSC and MAC revenue 

levels in total in the long run will be lower than their sum 

otherwise would be if cost-effective DM were not employed. 

 As to the numerous specific procedural complaints 

raised with respect to JP Section J, we conclude as follows: 

 (i) While many parties pre-filed testimony proposing 

that we take action to increase future use of DM in the 

Company's service territory, no witness proposed that we take 

such action in this order until NRDC and Pace filed testimony on 

December 15, 2004. 

 (ii) However, there is no requirement, or good 

reason, why testimony must be pre-filed on a topic before it can 

be subject to negotiations.  Indeed entire cases can be 

negotiated without a tariff filing ever having been made.231 

 (iii) No party sought relief from Judge Lynch at the 

time the negotiation process is said to have become unfair.  If 

anything was to be done to address perceived or actual 

unfairness, such concerns should have been timely addressed to 

the Judge.232 

 (iv) As to the reasonableness of the post-hearing 

process and schedule, it was adopted by the Judge only after 

consulting with the parties, including NYECC, and there was no 

objection at the time.  Moreover, not a single active party in 

this case ever asked Judge Lynch to modify the post-hearing 

schedule.  The complaints along these lines are untimely. 
 

                     
231 16 NYCRR §3.9(c). 
232 The contention that SAPA was violated is rejected.  In a 

rulemaking proceeding such as this, SAPA requires notice, an 
opportunity to comment, and hearings.  These minimal 
requirements were more than met in this case. 
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 c.  Recovery Method and Exemptions 

 The arguments about recovery of Con Edison's and 

NYSERDA's shares of DM costs in the MAC, an asserted 

inconsistency between the allocation of delivery service and MAC 

recoveries, and the appropriateness of exemptions are all 

connected.  Nothing in these arguments leads us to conclude that 

DM terms should be adopted different from those summarized in 

subsection a, above. 

 We conclude that recovery through the MAC is 

reasonable.  As several of the proponents observe, the extent of 

the costs and the timing of their recovery remain uncertain, 

other DM costs have been recovered in the MAC in the past, and 

cost incurrence and recovery would be matched in time.  

Moreover, no party argues or gives reasons why such costs would 

more appropriately be recovered in another Con Edison rate. 

 Turning to the alleged inconsistency between the 

allocation of delivery service revenue requirement as proposed 

in JP Section L and the recovery of DM costs through the MAC, we 

are aware of no reason why the two have to be consistent.  No 

party, including NYECC, has argued or given reasons why DM costs 

are appropriately recovered through a rate other than the MAC.  

Accordingly, it is appropriate that DM costs be recovered in the 

same manner as other costs subject to the MAC. 

 Of the two basic arguments offered in support of 

exemptions, one is based on the suggestion that all large time-

of-day customers have invested substantially in DM already, will 

not be able to share in any of the direct economic benefits of 

the DM initiatives, and thus, should be exempted.  The 

information provided in support of such a broad exemption is 

anecdotal at best.  Indeed the best information provided in this 

regard is the example of Columbia University.  However, this 

information alone hardly establishes what the large time-of-use 

classes have done as a whole.  No explanation has been provided 

either about the extent to which any prior efforts were 

supported in whole or in part by Con Edison or NYSERDA DM 

programs. 
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 The second argument in support of an exemption is to 

the effect that if NYPA is to be "exempted" from paying for DM 

costs through the MAC, it would be discriminatory and illegal to 

deny large time-of-use customers a similar "exemption."  This is 

not an instance where two similarly situated parties are being 

treated differently.  Con Edison's customers represented by 

NYECC pay MAC rates, and as a general matter, NYPA delivery 

customers do not.  As noted above, there has not been an 

argument by any party that DM costs would more appropriately be 

recovered in some rate other than the MAC.  The claim of illegal 

and undue discrimination by NYECC, accordingly, is rejected. 

 

 d.  Permanent Measures Only and Other DM 
   Incentive Proposals 

 
 We are not adopting proposals to require that only 

permanent DM measures be allowed and that the incentive be 

modified to reward MW and MWh reductions.  A downward revenue 

adjustment, if 300 MW of DM is not achieved, will not be adopted 

either. 

 If permanent DM measures are the most cost effective 

on a total-resource cost basis, it would be reasonable that 

these be the focus of the DM initiative.  It is not yet known, 

however, if this will be the case.  Accordingly, it would be 

unreasonable to require that such measures be employed 

exclusively or to establish an incentive mechanism that assumes 

they will be. 

 In light of the numerous regulatory provisions in 

place to help ensure cost-effective DM will be procured in the 

coming three rate years, a downward revenue adjustment is 

unnecessary.  As discussed elsewhere, moreover, it is not 

appropriate to tie a downward revenue adjustment strictly to 

whether or not targeted DM levels are achieved given that 



CASE 04-E-0572 
 

 - 92 -

whether such measures will be cost-effective on a total-resource 

basis is not yet known.233   

 

 e.  Revenue Decoupling Mechanism 

 Department of Public Service Staff and NYSERDA will 

not be ordered to lead the development of an RDM at the 

beginning of the proposed DM collaborative.  We agree with NRDC 

and Pace that there is a conflict between the DM goal of 

reducing sales and the Company's economic incentive to increase 

sales.  We also agree that the Company's sales in the three rate 

years, all other things being equal, might be lower than 

projected by a specific amount solely because of DM beyond the 

levels assumed for purposes of calculating the delivery service 

revenue requirements or that might result from DM initiatives 

that would be captured in the lost revenue mechanism for this 

case.  We disagree, however, that the sole reasonable regulatory 

approach for eliminating this conflict is to adopt an RDM. 

 The regulatory mechanisms that will be employed in 

this case include:  (1) the proposed maximum $15.188 million 

incentive; (2) full recovery of lost delivery service revenue to 

be determined in a manner we shall prescribe; (3) the Company's 

full recovery of the reasonable costs of the program; (4) our 

on-going monitoring of the DM collaborative process; (5) our 

ability to seek a penalty if the Company fails to comply with 

our order; (6) Con Edison's ability to seek delivery service 

relief during the rate plan if its economic viability or ability 

to maintain safe, reliable and adequate service is 

jeopardized;234 and (7) that the Company's delivery revenues can 

be considered again in three years, at which time sales 

                     
233 NRDC and Pace also do not object generally to the proposed 

caps on the Company's and NYSERDA's shares of the targeted 
and system-wide initiatives.  As those caps are based 
primarily on NYSERDA's historic costs for programs that are 
not limited to permanent measures, NRDC's and Pace's 
arguments are inconsistent when they support the caps and 
oppose the incentive proposed in the JP. 

234 Exh.1, pp. 87-88. 
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forecasts can be updated.  This broad array of measures is 

reasonable under the circumstances. 

 In reaching this conclusion, we find that NRDC's and 

Pace's arguments about the Company's past activities are poorly 

supported.  The suggestions that the Company acted unreasonably 

for failing to implement DM as an alternative to major T&D 

projects, for example, is not accompanied by any evidence to the 

effect that there were, in fact, such alternatives and that the 

Company unreasonably ignored them.  No specific information is 

provided by NRDC and Pace either to establish that the levels of 

DM in response to recent Con Edison solicitations are evidence 

of a concerted Company effort to rely on higher cost 

alternatives that would not reduce sales. 

 It is also clear that it would be quite daunting to 

develop an RDM that meets its objectives without having 

unintended and undesirable side effects.  DPS Staff has 

considerable expertise in this regard and its overall opinion to 

this effect is entitled to significant weight. 

 While the regulatory mechanisms adopted are reasonable 

in the context of this record, and while we will not require 

that an RDM be developed and implemented in this case, we remain 

interested in ensuring that all reasonable efforts are made so 

that the incentive for utilities to increase sales does not 

interfere with the development of cost-effective DM in their 

service territories.  We expect to provide further guidance on 

this issue in a separate proceeding in the coming months. 

  

 f.  Miscellaneous 

 There are several miscellaneous DM-related arguments 

not discussed above.  The first of these concerns NYECC's 

apparent objection to the proposal to limit DM collaborative 

participants to 15 and to provide for participation by many who 

would not contribute toward the costs of the DM initiatives.  We 

expect the collaborative will be conducted fairly and that if 

all the different interests cannot be represented by the 

15 initial members, that the number of participants will be 

increased.  Given the DM term we are adopting, requiring that 
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all selected DM measures must be cost effective on a total-

resource basis and that Con Edison's and NYSERDA's share of 

these costs fall within the cap, we see no need to require that 

a certain number of the participants must represent retail 

customers. 

 Another miscellaneous issue concerns NYECC's post-

hearing contention that neither the targeted nor the system-wide 

initiative should go forward until SBC-funded DM initiatives are 

contracted for and fully implemented.  A related question is why 

300 MW of DM is needed to meet 535 MW of peak load growth given 

other expected supply and demand-side resources, including those 

funded by the SBC.  Both of these arguments rest on the notions 

that the projected 535 MW increase in demand is accurate and 

static and that 675 MW of DM is not needed to meet such growth.  

There is no requirement that supply and demand match perfectly 

and reliability is enhanced to the extent the former exceeds the 

latter.  It is also much too early to tell if the entire 675 MW 

of DM can come to fruition in the three rate years. 

 Another miscellaneous issue concerns NRDC's and Pace's 

suggestion that NYSERDA should be expressly authorized to 

increase the system-wide cap to reflect avoided T&D carrying 

charges and to petition to increase the system-wide cost cap.  

NYSERDA's system-wide initiative is not intended primarily to 

avoid T&D investment, and thus, it is unnecessary and 

inappropriate to provide for an adjustment to the system-wide 

cost cap for associated avoided carrying charges.  The JP also 

reasonably fails to provide expressly for NYSERDA to petition 

for an increase in the system-wide cap, as the costs of the 

system-wide initiative will be incurred only after all SBC funds 

are encumbered.  This is a reasonable capped amount given the 

interest in ameliorating overall rate impacts. 

 The final miscellaneous issue concerns NYECC's claim 

that the NYISO's projected peak demand growth and the sales 

forecast reflected in the delivery service revenue requirement 

may not be consistent.  The Joint Supporters, meanwhile, 

contends the NYISO projection of need is consistent with the 

sales forecasts in this case.  Given the requirement that all DM 
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programs adopted pursuant to this order be cost effective on a 

total-resource basis, and that Con Edison's and NYSERDA's share 

of such costs fall within the cap, we see no need to evaluate 

these competing contentions. 

 

K. System Reliability Assurance 

 Witnesses for several active parties submitted 

testimony urging that Con Edison be required to do more to 

ensure there will be sufficient supply and demand-side resources 

to meet future needs.235 

 Based on such testimony, Section K of the JP calls on 

the Company to prepare a study, primarily in the second half of 

2005, of the supply- and demand-side resource options that could 

be used to meet system demand over the next ten years.  This JP 

section specifies issues to be examined, proposes a process for 

refining the scope of the study, and discusses cost recovery 

(the costs of any consultants used to prepare the study would be 

deferred for future recovery). 

 Section K also describes other on-going and related 

planning efforts and includes provisions to minimize or avoid 

duplication of effort.  Finally, as future needs on its system 

are identified that might be met through competitive generation, 

transmission, or demand management, Con Edison will undertake to 

recommend proposed "back stop" solutions that could be 

implemented in the absence of market actions to meet the 

identified needs.  A process to be followed in such instances is 

described in the JP. 

 This section of the JP is expressly supported in the 

December 15 comments of Con Edison, DPS Staff, the City, IPPNY, 

and Joint Supporters.  The Company's comments primarily recount 

the terms of this section.236  DPS Staff emphasizes that this 

section is responsive to testimony submitted by the City, NYECC, 

IPPNY, and NRDC.  DPS Staff also states that New York electric 

                     
235 See, for example, Exh. 21, Part 1(c), pp. 6-21 (witness 

Chernick) and Exh. 11, Part 1, pp. 13-14 (witness Pechman). 
236 Exh. 2, pp. 21-22. 



CASE 04-E-0572 
 

 - 96 -

utilities have an on-going obligation to plan for future needs 

and to ensure their electric systems can accommodate local 

growth and localized energy demands.  The study should help Con 

Edison meet this obligation, according to DPS Staff.237 

 New York City projects that 6,800 MW of new supply is 

needed by 2013 and states that only 1,975 MW of that is under 

construction or planned.  It also observes that the market has 

failed to yield the new generation and transmission resources 

needed to maintain safe and reliable service and that it does 

not believe the Company's service territory can afford any 

diminution in service quality.  Accordingly, the City supports 

this JP section as it will produce a study of resources that 

could be used to meet needs through 2015 and establish a 

rational process for reviewing proposals Con Edison could 

implement on a back-stop basis.238 

 IPPNY supports JP Section K and emphasizes that a 

solicitation process open to multiple bidders is superior to 

other approaches to satisfying reliability needs.239  Joint 

Supporters, finally, emphasizes that this JP section calls for a 

full vetting of local generation, energy efficiency, and load 

management resources that might be needed to meet needs 

identified in the coming ten years.240 

 

L. Revenue Allocation 

 An issue that was one of the most controversial 

earlier in the case concerns the allocation of the Company's 

delivery service revenue requirement among:  (1) its full 

service and retail access customers (and within their service 

classifications); (2) NYPA; and (3) Economic Development 

Delivery Service customers.  The Company submitted testimony and 

evidence in support of its proposed allocation.241  The Company's 

                     
237 Exh. 15, pp. 44-45. 
238 The City's December 15 Comments, pp. 13-14. 
239 IPPNY's December 15 Comments, p. 1. 
240 Exh. 34, p. 15. 
241 Exh. 4, Part 3, Tab 28, pp. 5-36; Part 5, Tabs 61-63, and 

Parts 6 and 7. 
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proposal, among other things, suggested NYPA's allocation should 

increase significantly relative to others'. 

 The Company's studies and proposals were opposed by 

many other parties, including NYPA,242 the City, MTA, and Port 

Authority, jointly,243 Westchester,244 and CPA.245  DPS Staff also 

offered revenue allocation recommendations.246 

 Extensive rebuttal on the topic was also pre-filed by 

the Company,247 DPS Staff,248 NYPA,249the City, MTA, and Port 

Authority, jointly,250 and Westchester.251 

 Section L of the JP sets forth a proposed two-page 

resolution of all of the issues raised in the testimony and 

exhibits of interested parties, recommending a specific revenue 

allocation in this case and a future collaborative to discuss 

and analyze how to best prepare studies supporting revenue 

allocation proposals, for use beyond the proposed three-year 

rate plan.  This JP section describes the steps leading to the 

recommended revenue allocation.  The results of that process for 

                     
242 Exh. 38, Part 1, pp. 7-26. 
243 Exh. 21, Part 1(d), pp. 54-69. 
244 Exh. 40, Part 1, pp. 7-16. 
245 Exh. 13, Part 2, pp. 10-11. 
246 Exh. 16, Part 1(j), pp. 3-15. 
247 Exh. 4, Part 8(n), pp. 8-28. 
248 Exh. 16, Part 2(c), pp. 2 and following. 
249 Exh. 38, Part 2, pp. 4-14. 
250 Exh. 21, Part 2(c), pp. 2-19. 
251 Exh. 40, Part 2, pp. 2-6 and 8. 
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the first and third rate year delivery increases are set forth 

in JP Appendix M, pp. 2 and 3.252 

 Seven active parties expressly recommend adoption of 

the terms of this JP section.  Among other things, these 

parties:  (1) explain that the overall effect of the proposed 

revenue allocation is that NYPA's annual delivery service 

revenue requirement would increase by $18 million or 1.825 times 

the overall delivery service revenue increase for rate year one 

and by $29 million or 1.4 times the overall increase for rate 

year three, or by 19 percent or 1.66 times the overall revenue 

increase on a cumulative basis.  This compares with Con Edison's 

original proposal, according to DPS Staff, to increase NYPA's 

revenue requirement by two times the overall revenue increase. 

 NYPA, the Port Authority, the City, and MTA all 

emphasize that their witnesses favored a smaller allocation for 

NYPA, but they each suggest the recommended outcome is 

reasonable overall for purposes of this case while not 

precedential or providing any indication that the Company's 

revenue allocation methods are reasonable. 

 The proposed use of credits in the allocation of 

revenue requirement is also reasonable, according to NYPA and 

DPS Staff.  The former explains that it would receive 14.22 

percent of forecast TCC auction proceeds (the $60 million per 

year of proceeds that are subject to reconciliation) and 14.22 

percent of one-half of historic TCC auction proceeds.  The 

latter asserts that the proposed use of credits ameliorates the 

overall revenue increases to NYPA, producing the results 

described above, and is reasonable overall. 

                     
252 A detailed explanation of these pages is presented in Exh. 9, 

Response 263.  Of all of Con Edison's full service and retail 
access customer classes, the one revenue increase that is 
much larger than any other is the 29.6 percent proposed for 
rate year one for SC 6, Public and Private Streetlighting.  
The record shows this increase is warranted to align costs 
and revenues for this class.  We previously mandated the 
transfer of bus-stop shelters to SC 6, increasing the class 
size from 300 to 3,000 and decreasing bus-stop shelters' 
bills, at the time, by approximately 40 percent.  The overall 
bill impact of the current change is reported to be 
approximately 12 percent.  See, Exh. 9, Response 266. 
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 Finally, NYPA observes that the recommended outcome 

falls within the range of reasonable outcomes if the case were 

decided based on a litigated record.  The City suggests the 

proposal would resolve a nettlesome issue in a fair and balanced 

way.  MTA argues the proposal here is more equitable than what 

Con Edison had initially proposed.253 

 

M.  Rate Design 

 Section M of the JP has eight rate design provisions.  

The first proposes that rates set in this case be designated for 

delivery service generally.  The company plans to file a 

transmission rate case with the Federal Energy Regulatory 

Commission (FERC).  Whatever transmission revenue requirement 

FERC establishes would be considered subsumed within the 

delivery rates we set.  Thus, no adjustment of our delivery 

rates would be warranted after FERC acts. 

 The second and third provisions explain how changes in 

revenue requirement for delivery service to NYPA and EDDS 

customers will be accomplished.  One specific change that had 

been controversial is the proposed increase in New York 

streetlight facilities charge from $5.22 per month now, to $5.54 

for rate year one, and $5.86 in rate year three. 

 The fourth provision sets forth the specific steps 

that would be followed to set rates at levels necessary to 

recover the allocated revenue requirement from each of the 

Company's full service and retail access customer classes.  

Noteworthy changes here are the proposed elimination of the 

water heating rate block for residential classes (because the 

rates in that block are currently higher than for the first 

360 kWh) and the proposed increase of residential customer and 

energy charges by the overall class percentage increase.  As 

                     
253 Arguments in support of JP Section L are set forth in  

(1) Exh. 2, pp. 22; (2) Exh. 15, pp. 37-39; (3) NYPA's 
December 15 Comments, p. 4; (4) CPB's December 15 Comments, 
p. 4; (5) the Port Authority's December 15 Comments, pp. 3-4; 
(6) the City's December 15 Comments, pp. 10-12; and (7) the 
MTA's December 15 Comments, pp. 5-7. 
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previously discussed, the residential customer charge would 

increase in rate year one to $11.04 per month. 

 The Company has been encouraging its Direct Current 

(DC) customers to convert.  As more customers convert, the costs 

to operate the DC system are spread among fewer and fewer 

customers.  The fifth provision of JP Section M proposes 

increases in the monthly customer charge for small DC service 

customers from $10.00 to $20.00 and for large customers from 

$385 to $1,256.  The existing distribution charge would be 

increased from $.11/kWh to $.39/kWh.  These rates could be 

changed annually pursuant to a filing with us, and revenues each 

year would be subject to reconciliation. 

 The sixth rate design provision acknowledges recent 

change in New York law under which military bases and non-public 

schools can now be served by NYPA and proposes in part that any 

resulting net revenue shortfall from this or similar changes in 

the future be collected on a current basis through the MAC.254   

 The seventh rate design provision lists miscellaneous 

tariff changes that would and would not be implemented.  The 

ones that would not be adopted are those that were opposed in 

the testimony of one or more other active parties. 

 The final rate design provisions concern continuation 

of the existing Business Incentive Rate (BIR) Program.  Among 

other things, it is proposed that the BIR allocation of 440 MW 

increase gradually to 452 MW with the new increment reserved for 

not-for-profit institutions using laboratory space for 

biomedical research.  For purposes of the proposed rate plan, it 

would be assumed that BIR allocations would not result in any 

revenue shortfalls for the Company. 

 Comments in support of the JP's rate design section 

are offered by several parties.  The Company points out that the 

proposed rate designs would generally maintain existing rate 

structures by increasing rates by applicable class percentages.  

The most noteworthy proposed tariff changes, according to the 

                     
254 See Exh. 1, Appendix D, Draft Leaf No. 162, proposed 

Clause 22. 
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Company, include:  (1) imposition of contract demand surcharge 

(of two times the normal demand charge) that would apply when a 

customer connects to on-site generation equipment in violation 

of the Company's tariff; (2) a requirement that customers in 

existing one- to three-family houses relocate their meters 

outdoors whenever they upgrade their service conduits; and 

(3) establishment of various charges for extra services based on 

the costs to provide them.255   

 The DPS Staff explains that at least four of the 

Company's initially proposed tariff changes are not included in 

the JP based on opposition presented by it and other parties.  

It adds that the proposed BIR extension is contrary to the 

Company's original position that this program expire and is 

based on a balancing of BIR proposals offered by it, the City, 

Westchester, and CPA.  DPS Staff expects the BIR program will 

assist municipalities in attracting and maintaining 

businesses.256 

 NYPA notes its agreement with the proposal that the 

parties continue to consider in a collaborative process the DPS 

Staff rate design proposal that service to NYPA include a $5/kW 

summer/winter differential.257  CPB supports the proposal that 

the residential customer charge increase to $11.04 and "remain 

at that level for the three rate years."258 

 The City observes that the proposed gradual increase 

for the monthly streetlight facilities charge is based on 

testimony by its witness that the Company's proposed increase to 

$8.41 per facility was excessive and that a cost-justified 

increase of only $5.86 per month was supported by the Company's 

study.  The City also supports the BIR provision, pointing out 

that 820 commercial and industrial customers in New York City 

                     
255 Exh. 2, pp. 22-24. 
256 Exh. 15, pp. 47-49. 
257 NYPA's December 15 Comments, p. 9. 
258 CPB's December 15 Comments, p. 4.  The quoted part of CPB's 

comment is incorrect.  JP Section M (4)(c) states that the 
customer charge would increase by the overall class increase 
in rate years one and three.  See also, JP Section N(2)(d). 
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hold various BIR allocations and account for approximately 

20,000 jobs in New York City.  It contends continuation of the 

BIR program is vital and expresses satisfaction that the 

continued program will not require a $50 per month customer 

charge, contrary to the Company's original proposal.259 

 The Joint Supporters, finally, supports this section 

of the JP, noting it does not include the Company's original 

proposal to levy standby service charges to technologies such as 

hybrid chillers.  Other specific rate design provisions it 

supports are those calling for a cost-based increase in the 

carrying charge for interconnections (JP Section M(7)(b)(i)) and 

the proposed contract demand surcharge subject to the 

limitations set forth in it (JP Section M(7)(b)(iii)).260 

 At the evidentiary hearings, PULP asked a series of 

questions concerning the BIR proposal.  Based on the questions 

asked, the BIR proposal was identified as one that could be 

discussed on the limited post-hearing briefs.  As a result, 

several additional arguments are offered in support of the 

proposal.261  However, PULP is silent in the BIR issue in its 

post-hearing pleading, and, thus, there is no objection to the 

BIR proposal. 

 

N. Miscellaneous Provisions 

 There are nine miscellaneous provisions in JP 

Section N.  The first reflects Con Edison's agreement to help 

NYPA implement a new billing system.   

 The second specifies that the terms of the JP, if 

adopted, would extend beyond the three rate years except as 

expressly noted.  DPS Staff says that reconciliation of major 

expense categories would not continue, to help make sure the 

Company's deferrals and prospective revenue requirements will be 

looked at again in three years.262  The second provision of JP 

                     
259 The City's December 15 Comments, pp. 20-21. 
260 Exh. 34, p. 16. 
261 Con Edison's January 18 Comments, pp. 18-20 and Westchester's 

January 18 Comments, pp. 1-4. 
262 Exh. 15, p. 49. 
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Section N also proposes that delivery service revenues will not 

increase in the three rate years except where:  (1) they are 

revenue neutral; (2) the Company's ability to provide safe and 

adequate service is in jeopardy; or (3) we determine the 

Company's rates are unjust or unreasonable for the provision of 

safe and adequate service. 

 Under the third provision, the Company would be 

permitted to defer the effects of certain government actions on 

its electric costs or expenses greater than $7.5 million263 and 

retain the right to petition for the deferral of extraordinary 

expenditures not addressed by the JP. 

 The proponents ask that the terms of the JP be adopted 

in their entirety and they state that they retain the right to 

pursue their respective positions if the JP is not adopted 

according to its terms. 264  DPS Staff comments that this 

provision is typical.265 

 Other standard miscellaneous provisions are to the 

effect that:  (1) the terms of the proposal and the arguments 

offered in support of it are not precedential; (2) the JP's 

terms should be adopted because they are reasonable; (3) 

adoption of the terms would in no way abrogate or limit our 

authority; and (4) the proponents agree to cooperate with one 

another in effectuating their proposal. 

 

OTHER ISSUES 
 

 The issues identified and discussed to this point have 

been organized by JP section.  There are a few more issues that 

go beyond individual sections of the JP, and they are discussed 

here. 
 

                     
263 Exh. 9, Response 274 provides examples of how it would be 

determined if the $7.5 million threshold had been met. 
264 Given the pending March 31, 2005 suspension date, this can be 

described as the right to seek judicial review by proponents 
and opponents alike. 

265 Exh. 15, p. 49. 
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A.  Rights of Non-Signatories 

 A subset of Exhibit 9 responses reflect a philosophy, 

implicit in the JP, that:  (1) those who signed the JP and are 

interested are automatically entitled to be served with some 

reports and other information to be generated in the future 

while those who did not sign have the same right as any member 

of the public to access such information in our files; and 

(2) those who signed the JP and are interested are sometimes 

entitled to be consulted on various matters in the future while 

those who did not sign are not. 

  Examples of JP terms in this category are set 

forth in Table 1. 

TABLE 1 
 

 
ITEM 
No. 

 
JP 

REFERENCE 

EXH. 9 – 
RESPONSE 

No.  

 
 

TOPIC 
    
1 p. 8, 

bottom 
45 Prior to making any filing for an upward or advanced 

adjustment to the low-income discount in the third 
year, the Company would only have to consult with DPS 
Staff, New York City, and Westchester County, but not 
PULP. 

    
2 p. 11,¶3 59 Annual reports on the status of transmission and 

distribution investment would be publicly available 
but would be served only on signatories. 

    
3 p. 12, ¶4 66 Annual reports on the status of generation plant 

investment would be publicly available but would be 
served only on signatories. 

    
4 p.18, §F(1) 88 Monthly status reports to be provided until April 1, 

2005, concerning the Purchase of Receivables, will 
only be served on DPS Staff and other signatory 
parties.  However, the company advises it will keep 
all ESCOs informed. 

    
5 p. 33, ¶9 125 Copies of retail access reports to be filed two times 

per year would be publicly available but would be 
served only on interested signatory parties. 

    
6 p. 34, 

middle 
 High-level summaries of ESCO and customer surveys 

would be provided to interested signatory parties. 
    
7 p. 50, top 169 With respect to the priority order for circuit 

breakers that are at or over fault current 
limitations, the Company would consult and meet only 
with interested signatory parties. 

    
8 p. 74, §§3 

and 4 
255 The scope of the System Reliability Assurance Study 

would be developed in consultation with DPS Staff, the 
City, Westchester, and other signatory parties.  The 
same parties would be updated if the study is not 
completed by December 31, 2005. 
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 It is understandable that some parties might want to 

propose such terms in negotiations as a way of helping to 

generate signatures in support of a joint proposal.  However, 

the philosophy reflected in these and any other similar sections 

of the JP is unreasonable from a number of perspectives and we 

decline to adopt such provisions. 

 Whether or not a party is a signatory to a joint 

proposal is not a reasonable basis for determining whether or 

not it should be served with copies of certain reports or the 

extent to which it should be consulted on issues of interest to 

it.  Such a distinction is contrary to our long-standing policy 

of affording all interested parties equal opportunities to 

participate fully and effectively in our proceedings.266  Such a 

distinction also undermines cooperation we would expect from all 

parties in various future collaboratives that will ensue.  

Accordingly, in all instances where it is proposed that 

information will be filed and served on interested signatory 

parties, such information must also be served on any other 

interested party who expressly requests such information 

following our decision in this case.  Moreover, in instances 

where it is proposed that consultations be limited in part to 

signatory parties, all interested active parties interested in 

participating in such consultative process shall have exactly 

the same right to participate upon request. 

 Our action here should not be taken as license for any 

active party to disrupt or attempt to delay unreasonably any of 

the numerous collaborative processes.  

 

B.  Minor Corrections and Clarifications 

 For a limited number of JP terms, information has been 

provided that corrects minor errors in the JP or that clarifies 

its terms.  They are summarized in Table 2 and our conclusions 

concerning the JP's overall reasonableness rely in part on this 

information. 

                     
266 16 NYCRR §4.3(c)(1). 
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TABLE 2 
 

 
 

ITEM 

 
JP 

REFERENCE 

EXH. 9 – 
RESPONSE No. 

 
 

TOPIC 
    
1 p. 9, §C 47 and  

Tr. 236-37 
50/50 earnings sharing would apply in the 
event of an earned equity return of 
exactly 13.0 percent. 

    
2 p. 12, §4 65 Production plant account numbers are 310 

through 346. 
    
3 p. 15, §9 72 The section of the JP concerning earnings 

sharing is section C (not D). 
    
4 Appendix H 75 The net salvage and annual depreciation 

rates shown are all percentages. 
    
5 p. 17, §3 78 The words "revenue requirement" on line 5 

refer to electric revenue requirement. 
    
6 p. 17, §4 80-82 The annual showings would describe the 

Company's efforts resulting in property 
tax refunds or credits, would typically be 
filed in the first quarter of each year 
for the prior calendar year, and would be 
filed with the Office of Accounting and 
Finance. 

    
7 p. 28, ¶a 117 Any funds not expended in one rate year 

will, to the extent possible, be spent in 
subsequent years.  DPS Staff contends 
funds for competition outreach and 
education should not be commingled with 
those for promotion.  The Company believes 
commingling is reasonable. 

    
8 p. 40, §5 143 The terms secondary network and secondary 

contingency network are defined. 
    
9 p. 40, §5 146 The reference to 70,000 customers at the 

end of the second paragraph is to 70,000 
or more customers. 

    
10 p. 43, §iv 

(also, p. 
46, §iv) 
(also p. 

48, 
§iv)(also, 
p. 50, 
§iii) 

155 
(also 164) 

 

Demonstration of any extraordinary 
circumstances would be made by the Company 
in the context of the annual reports under 
JP §G(3) and the Commission would 
determine if extraordinary circumstances 
existed or not. 
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TABLE 2 (cont'd) 

 
11 p. 50, §iv 172 As the over duty breaker performance 

metric will be measured on a rate year 
rather than a calendar year basis, 
required reporting for it would be done 
later than described for each rate year. 

    
12 p. 56, §2 

p. 57, §4 
188 In each instance, the text defines the 

term in the heading. 
    
13 p. 53, 

§I(1)(a) 
and 
Appendix L 

179 Consistent with the text of the JP, the 
word "penalty," used twice in Appendix L, 
should be understood to refer to revenue 
adjustments. 

    
14 p. 62, §1, 

continued 
200 The reference to new generation is only to 

central generating stations. 
    
15 p. 67, §4 230 The term "operating area" as used here 

differs from the term as it is used 
elsewhere in the JP and in our Electric 
Service Standards.  The term "fault 
current limitations" as used here refers 
to limitations in additional fault current 
contributions by Distributed Generation. 

    
16 p. 67, §4 231 The updates to be performed semi-annually 

will be made every six months. 
    
17 p. 70, 

middle 
240 The quarterly reports on demand reductions 

will be reported on both MW and MWh bases. 
    
18 p. 70, §6 242 The Company and DPS Staff understand the 

general instruction – that the Company 
will evaluate and implement cost-effective 
measures as alternatives to major T&D 
projects – is limited to the targeted 
initiative set forth in JP §J. 

    
19 p. 86, §e 272 The term "increase their allocation of 

BIR" is understood to refer to an increase 
in the total BIR amount over 452 MW and 
the assignment of the increment to the 
petitioning BIR administrator. 

    
20 pp. 88-89, 

§3(a) and 
(b) 

273 The $7.5 million or more discussed in 
paragraph 3(a) on p. 88 is subject to the 
same caveat in n. 29 (on p. 89) as is the 
$7.5 million in ¶3(b) on p. 89. 
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C.  Schedules and Priorities 

 The JP and a subset of the Exhibit 9 responses make 

clear that many issues raised in this proceeding would not be 

resolved now and would continue to be worked on in varying 

degrees and for various periods after April 1, 2005.  The total 

amount of work planned for these various collaboratives appears 

to be considerable. 

 A table summarizing the collaboratives was prepared by 

some of the parties and it is reformatted and set forth below as 

Table 3.  In all instances, an initial milestone is set forth 

and end dates are provided in some instances.267 

  
TABLE 3 

 
Collaborative Due Date Results Required 

New Streetlights 
Service Initiation, 
pg 61 

April 1, 2005 Report to Director of Office of Consumer 
Services with respect to an agreed upon 
procedure 

Demand Management - 
Action Plan, pg 63 

30 days from 
order 

Collaborative formed to discuss EE/DG/LM 
initiatives within Con Edison service 
territory; NYSERDA to file Action Plan 
within 180 days from date Order is issued. 

Competition 
Outreach and 
Education, pg 28 

30 days from 
order Meeting to coordinate the Company's 

promotion of its Retail Marketing Program 
Targeted Energy 
Efficiency/Distribu
ted Generation, pg. 
66 

45 days from 
order 

Meeting of Collaborative (established by 
Demand Management - Action Plan) to begin 
discussions on the targeted EE/DG 
initiative and to review the lessons 
learned from the Company's targeted DSM RFP 
issued in 2003.  New program to be 
initiated within 9 months from date of 
Order. 

NYC Streetlight 
Billing System, pg 
60 

60 days from 
order 

Definition phase of functional requirement 
for a new NYC streetlight billing system.  
Recognizing a possibility of resetting the 
date, the parties agree to set November 1, 
2005 as target date for implementation of 
system. 

                     
267 Exh. 9, Responses 106 and 131. 
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TABLE 3 (cont'd) 
 

Collaborative Due Date Results Required 

Revenue Allocation 
Process, pg 77 

60 days from 
order 

Analyze alternative ECOS methodologies and 
inputs consistent with generally accepted 
cost of service principles, winter/summer 
rate differential for the Rate I NYPA class 
and the streetlighting outage allowance; 
report to the Commission by December 31, 
2005. 

Green Power, pg 36 90 days from 
order 

Consider a proposal for a Green Power 
program in Con Edison's service territory. 
 

Consolidated 
Billing, pg 24 

Anytime in RY3 In RY3, upon the request of two qualified 
ESCOs, a collaborative to discuss the 
reasonableness of and the time required for 
implementation of an ESCO consolidated 
billing program for residential customers 
without a POR component will be convened. 
 

Bill Format, pg 34 on-going As part of initiative established in 
Gas/Steam Rate Order, discuss current 
bundled bill format and possible redesign 
and/or formatting changes. 
 

Retail Auction 
Pilot, pg 35 

60 days from 
order 

Study appropriateness, feasibility, and 
possible implementation of a mass market 
retail auction pilot program. 
 

Distributed 
Generation, pg 67 

30 days from 
order 

Company to identify operating areas without 
fault current limitations and provide a 
schedule of planned upgrades of breakers in 
operating areas with fault current 
limitations. 

 

 We adopt the proposal that all of these important 

initiatives be undertaken.  To the extent sufficient resources 

can be brought to bear on all of these initiatives on the 

schedules proposed, we encourage the parties to do so.  In the 

event of resource inadequacies or scheduling conflicts, however, 

initial emphasis should be placed on initiatives intended 

primarily to increase reliability (such as, for example, the 

development of the Action Plan, the targeted DM program, and the 

system reliability assurance study), and to further our retail 

access policies (such as, for example, the bill formatting, 

retail auction pilot, and consolidated billing initiatives). 
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CONCLUSION 

 

 We conclude that it is reasonable to adopt a three-

year electric rate plan for Con Edison, comprising almost all of 

the terms of the Joint Proposal and several other terms.   

 At the outset, a three-year rate plan is preferable to 

annual delivery service rate changes.  The Joint Proposal 

includes at least six significant improvements over the 

Company's original multi-year rate plan proposal, including one 

providing for earnings sharing.  With a multi-year plan, the 

level of delivery service rates will also be more predictable 

for customers and interested parties will have more time in the 

coming months to focus their collective resources on the many 

important collaboratives and other efforts to be initiated 

following this order's issuance.  Indeed, not a single good 

reason has been offered to suggest it would be more reasonable 

to adopt a one-year rate plan at this time. 

 The provisions concerning the additional revenues 

needed to cover the reasonable costs of delivery service are all 

well supported by the record.  Many of these provisions are 

broadly supported, unopposed, or opposed by only one active 

party.  A very significant factor underlying these two increases 

is the Company's undisputed need to invest in distribution, 

substation, transmission, and other infrastructure to increase 

safety, modernize, expand to meet growth, ensure high 

reliability, increase efficiency, avoid future and ameliorate 

existing environmental problems, and increase security.  Such 

investment is essential to ensuring the Company can provide the 

high level of service quality that is necessary in a highly-

populated urban environment.  Another significant revenue 

requirement factor is the return on equity and, as discussed 

above, there is voluminous information in the record supporting 

an equity return as high as 10.3 percent and a 48.00 percent 

equity capitalization ratio. 

 There is some information in the record that one could 

weave together to suggest a lower delivery service revenue 

increase is warranted.  However, the parties originally 
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supplying this information in their litigation positions have 

abandoned it after due consideration.  Moreover, there is much 

other information in the record which would have to be ignored 

completely to adopt such a course of action.  For these two 

reasons as well, we conclude the delivery service revenue 

requirements are reasonable. 

 It has been suggested that if the two recommended 

delivery service rate increases are justified in fact, that it 

might be preferable to adopt two smaller increases in the second 

and third rate years instead of the proposed third-year 

increase.  The basic contention is that this would ameliorate 

customer bill impacts in the third year.  As discussed in detail 

above, however, PULP was unwilling to support this proposal when 

asked, such a change would provide no real cost savings to 

ratepayers in the short run, and it could well result in a more 

abrupt increase at the end of the third rate year. 

 The earnings sharing provisions are generally 

reasonable also, affording the Company an incentive to increase 

efficiency while affording ratepayers an opportunity to enjoy a 

significant share of the benefits. 

 The proposed amortization of existing and projected 

net credits due customers is also reasonable, balancing the 

competing interests of ameliorating delivery service revenue 

increases now and of minimizing prudently the probability of the 

need for a dramatic delivery service rate increase in three 

years. 

 The proposed expense amortization targets and related 

provisions are also supported by the record.  Among other 

things, these provisions will help ensure the Company receives 

no more and no less than its actual costs in a few expense 

categories that have historically changed for reasons beyond Con 

Edison's control.  The proposed reconciliation of carrying 

charges in capital investments is not typical.  Given the facts 

and circumstances here, pertaining to whether the Company can 

complete all of its planned capital projects, and the relatively 

large amount of revenue requirement at stake, these provisions 

reasonably reduce the risk of forecasting errors for ratepayers 
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and shareholders alike.  The previously discussed argument that 

the reconciliation provisions provide inadequate ratepayer 

benefits is rejected. 

 The additional rate provisions are unopposed, are 

supported by information in the record, and are also reasonable.  

A significant portion of the difference between the Company's 

initial delivery service requests and the allowed increases are 

attributable to differences in the forecasts of depreciation 

expense.  We expect to consider depreciation rates again in the 

Company's next major electric rate case, taking into account the 

impacts of the Company's large construction program on service 

lives and negative salvage values between now and then.  The 

treatment of the proceeds of the sale of the First Avenue 

Properties, as already discussed, is reasonable under all of the 

circumstances, reserving at least one significant known source 

of net credits to minimize delivery rate impacts later on, when 

numerous other credits expire at the end of the third rate year. 

 Perhaps the most controversial aspect of the five JP 

sections related to the delivery service revenue requirement is 

the one concerning low-income rates.  This is an important issue 

and, for the reasons previously discussed, we conclude that the 

proposals for an initial low-income discount of $5.04 per month 

and a discount of approximately $5.75 per month in the third 

rate year are superior to the significantly more expensive 

alternative presented by PULP.  The initial monthly discounts 

are reasonable to the extent they balance fairly the interests 

of customers who can and cannot pay for all of the costs 

incurred to serve them.  The total incremental benefits to low-

income rate payers of $37.5 million are also reasonable in the 

context of other ongoing low-income allocations of $14.00 to 

$15.00 million per year.  Additionally, the proposed change in 

the low-income discount eligibility criteria is adopted, given 

information in the record that the change will have no practical 

effect on those currently receiving such discounts. 

 The final provision of note in the first five sections 

of the JP concerns the proposed changes to the MSC and MAC to 

help reduce bill volatility.  We continue to believe that 
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smaller-use customers should be afforded some protection from 

volatility in spot market prices and that volatility is one of 

the factors, along with cost and reliability, which should be 

considered in Con Edison's commodity purchasing decisions.268  

There has been no showing in this case that the Company's 

purchasing practices are inconsistent with our current 

expectations.  The suggestion that all other rate plans in New 

York but one require greater hedging, as previously noted, has 

not been supported.  Accordingly, we reject the contention that 

Con Edison's supply portfolio must be hedged to some undefined, 

greater degree.  One term intended to reduce bill volatility, 

however, is adopted subject to two caveats. 

 Taken as a whole, the Retail Access provisions are 

consistent with near term strategies endorsed in our recent 

Statement of Policy.269  Indeed, the proposed programs for the 

purchase of ESCO receivables and for retail access marketing are 

among those that have been the most successful in encouraging 

customer migration to ESCOs and moving toward the point in time 

when the provision of commodity service will be fully 

competitive. 

 The other aspects of the Retail Access proposals, 

including those focusing on billing improvements, are likewise 

important and should further the development of retail 

competition.  We envision that all the transitional efforts will 

produce long-term benefits for all customers and PULP's 

suggestions to the contrary are rejected. 

 It has been suggested the Retail Access terms are not 

reasonable because we would not set commodity rates for ESCOs 

and because customers taking advantage of the Company's new 

marketing program would not select their own ESCO in every case.  

These arguments are rejected as discussed above and the latter 

outcome is reasonable as well given that each customer has the 

option of choosing to participate in the marketing program or 

                     
268 Case 00-M-0504, supra, Statement of Policy on Further Steps 

Toward Competition in Retail Energy Markets, pp. 33-35. 
269 Id., pp. 29-31. 
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not, and each participating customer retains the opportunity to 

make a different decision within 60 days. 

 In the context of the competing demands for the 

Company’s attention, the proposed Retail Access incentive 

mechanism and the exclusion of any incentive from the earnings 

sharing calculation are likewise reasonable.  The requested 

Uniform Business Practice waiver and deferral request are 

granted.   

 The proposed Reliability Performance and Customer 

Service Performance Mechanism provisions are reasonable and are 

adopted generally as they reflect a continuation of our practice 

of employing incentive regulation for monopoly services.  The 

proposed metrics reasonably reflect detailed proposals that were 

timely presented by several parties.  One term of the Customer 

Service Performance Mechanism is adopted subject to a caveat to 

avoid any improper delegation of authority to DPS Staff and the 

Company. 

 As discussed previously, our adoption of a revenue 

adjustment mechanism in connection with recently adopted 

inspection and testing requirements makes it unnecessary for us 

to adopt a similar mechanism here to address stray voltage.  The 

absence of a specific performance metric for each aspect of the 

Company's delivery service is not an indication that those not 

covered by incentive mechanisms are unimportant or that the 

Company is somehow released from the full panoply of its legal 

responsibilities with respect to them.  Any inference to the 

contrary would be unreasonable. 

 The two major performance mechanisms will put 

significantly more Company revenue at risk in the future in 

comparison with past years.  The Company's support for the 

metrics and the metric-by-metric maximum revenue adjustment 

level is a major factor underlying our conclusion that these 

increases in potential exposure are reasonable under all the 

circumstances. 

 The System Reliability Assurance proposal enjoys broad 

support, is responsive to a number of parties' proposals, and is 

unopposed.  The study and process envisioned should place Con 
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Edison in a good position to have its long-term commodity needs 

met at a reasonable price in the event the market will not meet 

that need.  The proposal also properly seeks to avoid 

duplication of effort in light of other long-term planning to be 

done by NYISO. 

 The Joint Proposal's revenue allocation, rate design, 

and miscellaneous provisions are also adopted.  The provisions 

in the first of these two sections are reasonable in the context 

of the testimony and exhibits pre-filed in the case, are broadly 

supported by several interested active parties, and are 

unopposed. 

 Noteworthy rate design provisions include the 

proposed, cost-justified monthly residential customer charges of 

$11.04 in the first rate year and approximately $11.75 in the 

third rate year, and the gradual expansion of the BIR program by 

12 MW.  The miscellaneous provisions, meanwhile, are also 

unopposed and generally typical of those adopted in the context 

of other multi-year rate plans. 

 There are some other provisions of the JP that we do 

not adopt or that we adopt only subject to additional terms.  

The first example concerns the Company's agreement with 

organized labor, concerning compliance with environmental, 

health, and safety policies.  There is no objection to the 

specific terms proposed in JP Section H.  However, we do not 

adopt them as part of the new rate plan because we do not issue 

orders we would not be expected to enforce and as the matters 

agreed upon in this section are a subject of collective 

bargaining, a sphere in which we do not delve.  

 The most important examples in this category concern 

the Demand Management provisions.  The vast majority of the 

proposed Section J provisions are reasonable and are adopted. 

 The additional expenditures for demand management 

initiatives hold the potential to ensure load growth is met at a 

reasonable dollar cost while avoiding the environmental impacts 

associated with siting new central generation and transmission 

facilities in the Company's service territory, and reasonably 

minimizing the costs of capacity and energy in New York City and 
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Westchester.  Energy costs, in particular, have reflected 

increases in fuel costs and demand management will help mitigate 

such impacts.  The proponents of JP Section J are commended for 

proposing ambitious targets and for identifying a variety of 

means that will be employed to help ensure those goals are met 

where it is cost effective to do so. 

 However, we are adopting several additional provisions 

and adopting several provisions other than those proposed, for 

example, to:  (1) ensure that DM program total resource cost 

effectiveness is a lynchpin of the up to 300 MW of DM 

initiatives; (2) reserve our authority to render guidance or 

instructions we believe appropriate, if any, once an Action Plan 

is developed; and (3) establish a process by which we will 

exercise our exclusive authority to determine the manner by 

which lost delivery service revenues will be calculated.  Our 

decision in this case also implies nothing with what action we 

will take in the future concerning a continuation of the SBC 

program beyond June 2006. 

 We are adopting a wide variety of regulatory 

mechanisms to help ensure the Company meets its stated 

commitments to the implementation of cost-effective DM.  Given 

the mechanisms adopted, we will not require that an RDM be 

adopted for the term of this rate plan.  However, we expect to 

provide guidance soon in another proceeding so that efforts will 

be made to address utility incentives relative to efficiency 

measures employed in all utility service territories in the 

future. 

 Another category of departures from the terms of the 

JP include a number of instances where terms, other than those 

set forth in the Joint Proposal, are adopted to ensure 

reasonable treatment in the future of those active parties that 

did not execute the Joint Proposal, and to reflect minor 

corrections and clarifications of the Joint Proposal. 

 Our overall conclusion, therefore, is that a new 

three-year rate plan, comprising nearly all of the provisions of 

the Joint Proposal and the relatively few other terms we are 

adopting in addition to or in lieu of terms all set forth in the 
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Joint Proposal, is reasonable in all respects, will result in 

just and reasonable rates, and will afford the Company a 

reasonable opportunity to provide safe and adequate service.  

The new rate plan is adopted.  

 

The Commission orders: 

 1.  The terms and conditions of the Joint Proposal, 

set forth in Appendix I of this order, are adopted and hereby 

incorporated into and made a part of the order to the extent 

they are consistent with the discussions and conclusions above. 

 2.  Consolidated Edison Company of New York, Inc. 

shall submit by not later than 4:45 P.M. on March 30, 2005 a 

written statement of unconditional acceptance of the terms of 

this order, signed and acknowledged by a duly authorized 

officer.  If such acceptance of this order is not so filed, all 

or part of our decision may be revoked.  Consolidated Edison 

Company of New York, Inc. shall file this statement with the 

Commission Secretary and serve copies contemporaneously, by 

first class mail or better, on all active parties in this case. 

 3.  Assuming acceptance in accordance with the prior 

paragraph, Consolidated Edison Company of New York, Inc. shall, 

by not later than March 31, 2005, cancel the tariff leaves and 

supplements listed in Appendix III to this order. 

 4.  Consolidated Edison Company of New York, Inc. is 

authorized to file on not less than one day's notice, to take 

effect on a temporary basis on or after April 1, 2005, such 

electric tariff changes as are necessary to effectuate the terms 

of this order.  Consolidated Edison Company of New York, Inc. is 

also authorized to file such further tariff changes as are 

necessary to effectuate the rate year three delivery service 

revenue increase.  Such further tariff changes shall be filed on 

not less than thirty days' notice to be effective on a temporary 

basis on or after April 1, 2007. 

 5.  Consolidated Edison Company of New York, Inc. 

shall contemporaneously serve copies of its filings on all 

active parties in this proceeding by first class mail or better 

service.  Any comments on each compliance filing must be 
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received within fourteen days of the filing and service.  The 

amendments specified in each compliance filing will not become 

effective on a permanent basis unless and until it is approved 

by the Commission and will be subject to refund if any showing 

is made that the revisions are not in compliance. 

 6.  The requirements of Public Service Law §66(12)(b) 

that newspaper publication be completed before the effective 

date of the amendments are waived with respect to the rate year 

one delivery service and other contemporaneous tariff changes, 

provided, however, that Consolidated Edison Company of New York 

Inc. shall file with the Commission Secretary, no later than six 

weeks following the effective date of such filing, proof that a 

notice to the public of the changes proposed by the amendments 

and their effective date has been published once a week for four 

successive weeks in newspapers having general circulation in 

Consolidated Edison Company of New York, Inc.'s electric service 

territory.  The requirements of Public Service Law §66(12)(b) 

are not waived with respect to the rate year three delivery 

service rate increase. 

 7.  This proceeding is continued. 
 
  By the Commission, 
 
 
 
 (SIGNED) JACLYN A. BRILLING 
       Secretary 


